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INTRODUCTION

This appeal focuses on the following issues:

° Pursuant to Article XVI, Section 17 of the Caﬁfomia
Constitution, CalPERS owes fiduciary duties to Members. Fiduciary duties
require CalPERS to provide Members and others with timely, accurate
information. (City of Oakland v. Public Employees' Retirement System
(2002) 95 Cal. App.4™ 29, 40.) Are Members entitled to rely on reasonable
information supplied by CalPERS pursuant to its constitutional duties?

. Generally estoppel can be asserted against the government,
especially if public policy (e.g. constitutional duties) supports the estoppel.
(City of Long Beach v. Mansell (1970) 3 Cal.3d 462.) Can Members who
have reasonably relied on information estop CalPERS from reneging if the
estoppel will result in a retirement allowance that is reasonable but in
excess of the benefit otherwise described in parts of the Public Employees
Retirement Law ("PERL", Government Code sections 20000, et seq.)?

o If CalPERS retirement allowances are unvaryingly limited to
the benefit described in the PERL, regardless of a Member's long-standing,
reasonable reliance upon representations from CalPERS, do the
constitutional fiduciary duties and estoppel have any tangible legal
meaning, substance, or advantage?

Although the facts of this appeal are specific to the instant matter

involving the pension of Appellant Leonard Chiadez (and the City of
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Hawaiian Gardens), the legal principles and issues re-occur often.
Appellants will be filing a motion in the near future to request Judicial
Notice of other pending cases where the same legal principles are in issue.

STATEMENT OF THE CASE

In 1992, the California electorate approved Proposition 162 and
thereby amended portions of the California Constitution governing pension
systems, such as CalPERS. Affirming a retirement system's (like
CalPERS') existing trust duties and obligations to its Members and others,
the voters approved language giving the retirement boards of such pension
systems "plenary authority and fiduciary responsibility for ... [the]
administration of the system" but specifying that "[a] retirement board's
duty to its participants and their beneficiaries shall take precedence over
any other duty." (California Constitution, Art. XVI, §17.)

The core issues of this appeal grow directly out of the implications
of CalPERS' trust duties and the constitutional amendment, and the
practical meaning and impact of CalPERS' fiduciary duties:

1. CalPERS' constitutionally-mandated duty to its Members includes
the mandate that CalPERS owes "a fiduciary duty to provide timely and

accurate information to its members." (City of Oakland, supra, at 40, italics

! Both CalPERS and its Board of Administration were named as
Respondents and are collectively referred to herein as "CalPERS".
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in original.)® Is this simply inconsequential verbiage? Is CalPERS free to
inform its Members as it pleases — accurately or not — so long as CalPERS
claims parenthetically or subsequently that its statements "[do] not have the
force and effect of law, rule or regulation"? Can CalPERS grant itself
immunity and freedom from its fiduciary standard by including a disclaimer
or statement that "should any difference or error occur, the law will take
precedence"?3

2. To provide meaning to its duties, should CalPERS' fiduciary
duties to timely and accurately inform also involve a subsequent
consequence for CalPERS' failures, errors or omissions to timely and
accurately inform? In this case, should CalPERS be equitably estopped
from subsequently reneging on its false or misleading representations that
gave rise to a reasonable expectation of a larger pension? Who bears the

loss when Members have suffered serious and substantial harm because of

2 In City of Oakland, supra, the Third District appellate court
discussed the implications of the Proposition 162 constitutional
amendments, then immediately followed that discussion with the above-
quoted language about "provid[ing] timely and accurate information" and
cited to CalPERS' own Precedential Decision 99-01, In re Application of
William R. Smith (1999), where CalPERS adopted the ALJ's finding that
"[t]he duty to inform and deal fairly with members also requires that the
information conveyed be complete and unambiguous."

3 See, for example, CalPERS' quoting of such language in its
opposition to Appellants' Opening Brief in support of their Writ of
Administrative Mandamus and Fifth Amended Complaint in the Superior
Court proceedings, 4CT1018:17-18. ("CT" refers to the Clerk's Transcript
on Appeal, with 1CT, 2CT, 3CT and 4CT referring to volumes 1 through 4,
respectively, of the Transcript.)
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irrevocable decisions they have made in reasonable reliance on CalPERS'
erroneous information or advice provided pursuant to these mandated
duties?

In the vast majority of cases, the constitutional duties and the PERL
are not in conflict. However, when CalPERS' constitutional duties are in
conflict with statute, do the constitutional duties (including the derivative
duty to fully, accurately and timely inform Members concerning matters
involving their vested pension rights), trump the statutory requirements”’ ?

Especially when a retirement system is breaching its duties by
failing to édequately and timely inform, can a CalPERS or other Member
estop the retirement system from denying an assertion if the result is to
provide a retirement allowance that is reasonable but also in excess of what
the PERL would otherwise provide?

Appellants Leonard Chaidez ("Chaidez") and City of Hawaiian
Gardens ("City") assert that the constitutional duties are supreme. CalPERS
cannot supplant its constitutional duties by asserting the mere application of
specific statutory provisions of the PERL. (See, e.g., 4CT1079:2-19;
RT3:16-RT4:23 ["RT" refers to Reporters Transcript].) Constitutional

duties are not simply general statements of responsibility or guidance. The

* The PERL is not constitutional, but only statutory. Any
constitutional aspects of the retirement system would overpower any lesser
statutory enactments in the PERL. In comparing the Constitution to the
PERL, any statute in conflict with the Constitution would be
unconstitutional.
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duties must provide a real rémedy and actually guide CalPERS' day-to-day
communications with its Members, including imposing a specific duty of
care on CalPERS to ensure the accuracy of its Member communications.’
(See, e.g., 2CT0356:14-2CT0357:9; 2CT0597:13-2CT0598:25.)

CalPERS believes that its constituti\onal duty to accurately and
timely inform Members is merely advisory and without meaningful
remedy. CalPERS argues that equitable estoppel can never increase a
benefit greater than statute. CalPERS believes that the retirement system is
nothing but a creature of statute.

In practically denying its duties, CalPERS pleads for immunity. In
effect, CalPERS wants the right to say anything with impunity. CalPERS
will bear no penalty for its inaccurate and misleading representations to its
Members so long as CalPERS itself later decides that the statutes require a

different result than what was earlier promised.® (See, e.g., 4CT1014:15-23;

> The issue of whether a breach of CalPERS' fiduciary duties
resulted in a claim for money damages was litigated in the underlying
matter as a question of constitutional tort. We assert, in the alternative to
estoppel, the right for corresponding monetary damages. See 2CT0362:4-
2CT0371:25; 2CT0528:1-2CT0541:8.

S CalPERS generally cannot decide on its own to act outside the
confines of the PERL (and the Regulations adopted by CalPERS to
implement statutory direction). As discussed more thoroughly below,
however, there is a significant difference between (i) CalPERS' authority to
act on its own to go beyond statutory limitations, and (ii) the authority of an
ALJ or court judge to impose equitable estoppel remedies in the context of
a neutral administrative or legal proceeding.
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4CT1041:13-4CT1042:7.)

Although squarely presented time and again, neither the
Administrative Law Judge (ALJ) nor the trial court ruled on either of these
two very challenging core legal issues. The ALJ had no authority to decide
the constitutional issues.” (AR001437: 17—AR001438: 15 ["AR" refers to the
OAH Administrative Record].) The trial court, on the other hand, side
stepped them, despite the fact that they were thoroughly briefed and orally
argued at length. (See, e.g., Fifth Petition and Complaints [2CT0577-
3CT0694]; Petitioners' Opening Brief [4CT0920-4CT1004]; Petitioners'
Reply Brief [4CT1075-4CT1088]; RT2:15-RT4:23; RT7:20-RT8:28,;
RT11:19-RT16:5; RT66:22-RT72:7.)

To Appellants' knowledge, these are issues of first impression to the
Court: Do CalPERS' constitutional fiduciary duties support an estoppel if
the result is a reasonable benefit greater than described in the PERL?

Two important public policies, CalPERS' constitutional fiduciary
duties and estoppel, are meaningless without providing a remedy. One
mechanism for allowing the higher result is expressed in another section of
the PERL. (Government Code section 20160.) Case law finding estoppel,

such as Crumpler v. Board of Administration (1973) 32 Cal.App.3d 567,

7 Appellants asserted their constitutional, fiduciary and statutory
claims at the administrative hearing to preserve their appeal rights but
simultaneously indicated that the ALJ had no authority to rule on issues of
constitutional interpretation and related claims. The ALJ agreed.
(AR001437:17-AR001438:15.)
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has allowed a benefit higher than statute but has not specifically established
another mechanism (such as guiding legal theory concerning the
implications of CalPERS' constitutional and fiduciary duties).

STATEMENT OF APPEALABILITY

This appeal is from the July 29, 2010 final judgment of the
Sacramento County Superior Court and is authorized by Code of Civil
Procedure section 904.1, subdivision (a)(1).

FACTUAL BACKGROUND

Appellant Chaidez worked for Appellant City for nine years, from
July 1988 through July 1997. (4CT1095:3-5.) He served his last two years
as City Administrator and ended his civil service career earning a monthly
salary of $7,374. (4CT1095:6-10.) CalPERS informed Chaidez that his
CalPERS pension would be calculated pursuant to the standard CalPERS
pension formula where all of his years of service at a CalPERS contracting
agency would be multiplied by his highest pay earned at any time during
that service. (AR001454:9-23; AR001484:11-21.) This is the standard
retirement formula under which perhaps 99% of CalPERS pensions are
calculated. CalPERS unvarying reasserted the same standard retirement
formula to Chaidez and others many times, without contradiction, until near

Chaidez's retirement.®

8 Up until near the time of Chiadez's retirement, CalPERS always,
without contradiction, informed Chiadez of the same standard retirement
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In 1999, two years after leaving the City Administrator post,
Chaidez returned to public service with City as an elected member of the
Hawaiian Gardens City Council. (4CT1095:13-14.) After he was elected,
he signed a CalPERS-generated Election to Optional Membership form that
represented to Chaidez that he was a CalPERS Member in his elected
position. (4CT1095:19-23; 3CT0694 [copy attached hereto as Exhibit 1].)

CalPERS is responsible for writing the Election forms and informing
Members and potential Members of their retirement options and benefits.
Pursuant to Government Code section 20322, local elected officials such as
city council members do not automatically qualify as CalPERS Members.
Instead, they have the option to elect membership with CalPERS. If they so
elect, they must do so in writing by an Election form to accrue additional
CalPERS service credit.’

Elections are important. For example, by written election, Members
can select beneficiary options. Pursuant to elections, Members can purchase
prior elected office service before they were Members.

Shortly after he took elective office, Chaidez elected optional

formula. While it is true that CalPERS at times changed the dollar amount
of retirement estimates, CalPERS unvarying asserted the same retirement
formula. Chaidez relied on CalPERS' representations of the standard
retirement formula.

? Once they sign the Election, Members earn service credit so long
as they continuously remain in elected office. (Government Code, §20322.)
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CalPERS membership by signing and returning a CalPERS-generated
Election of Optional Membership form. (4CT1095:19-20; 3CT0694
[Exhibit 1].) CalPERS specially created the form for elected officials, as
indicated by the notation "FOR ELECTED OFFICIALS ONLY" (upper
case in original)'® (3CT0694 [Exhibit 1].)

However, CalPERS omitted vital information. Nothing in the
Election form advised Chaidez that CalPERS would not credit Chaidez's
City Council service under the standard formula of (total service credit) x
(benefit factor) x (highest compensation).11 (AR001465:3-AR001466:19
[copy attached hereto as Exhibit 2]; 3CT0694 [Exhibit 1].) The City of
Hawaiian Gardens did not know either.

Chaidez was re-elected several times and remained in office fdr
another 8 years until his retirement in late 2007. (4CT1095:13-15.) He
received $721.85 per month for his City Council service (4CT1095:18), but
forswore higher earnings because of his commitment to public service and
because he expected to eventually benefit once he collected his pension
(AR001460: 17-AR001461:4; AR001465:3-AR001466:19; AR001501:8-24

[copy attached hereto as Exhibit 3]). Up until almost the end of the eight

10 The Election form also refers to Government Code section 20361
(the former section number for what is now Government Code section
20322) which only applies to this group.

! Chaidez's highest salary was his City Administrator pay of $7,374
per month.
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years, Chiadez did not know that CalPERS would dilute the credit for his
City Council service by calculating it at a different, far lower rate.

‘Chaidez relied on the higher formula to take and keep the City
Council position. Throughout his career, Chaidez consistently understood
and relied upon communications from CalPERS that his retirement pension
would be based on the following formula: total service credit (whether in
an appointed or elected position) x benefit factor (his pension plan's
formula adjusted for age at retirement) x highest compensation (his $7,374
monthly City Administrator earnings). (AR001454:9-23; AR001484:11-21;
4CT1096:2-9.)

Time and again, CalPERS reinforced Chaidez's belief that his
eventual pension would be calculated based on the standard retirement
formula. For example, CalPERS annually provided Chaidez with
personalized Annual Member Statements that included Chiadez's personal
information and explicitly stated Chiadez would be entitled to the standard
formula. (See, e.g., the Annual Member Statements for 1996-1998 while
Chaidez held a civil service position [3CT0872-3CT0886] and for 2004-
2006 while he held his City Council position [3CT0897-4CT0908; copy of
the 2005 Annual Member Statement (4CT0901-4CT0904) is attached
hereto as Exhibit 4].)

Even when Chiadez specifically requested CalPERS provide him

with individualized retirement estimates, CalPERS reinforced Chaidez's
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belief about his pension formula. As he began thinking about retirement,
Chaidez requested from CalPERS and received retirement estimates in
December 2005 using two different retirement dates. Both estimates
‘multiplied his entire CalPERS service credit, both civil service and City
Council, by his highest career pay rate of $7,374 per month, the amount he
earned as City Administrator. (1CT0024-1CT0025 [copy attached hereto as
Exhibit 5]; 1CT0027-1CT0029.)

After almost seven years as an elected officeholder, Chaidez began
considering retirement. (AR001498:9-23.) Relying on representations from
CalPERS, Chaidez believed that his pension would be based on the
standard formula as represented by CalPERS over his whole career.
(AR001454:9-23; AR001484:11-21; 4CT1096:2-9.) It was not until a
retirement estimate dated December 28, 2006, received by Chaidez in early
January 2007 on the eve of his planned retirement, that CalPERS first
informed Chaidez that his pension calculation would be bifurcated, with the
portion attributable to his City Council service based on his much lower
$721.85 salary. (AR001513:5-AR001514:9; 1CT0031-1CT0033.)
Effectively, CalPERS reduced his pension by 42%. (4CT1096:11-13.)

As Chaidez came to learn, the drastic reduction his pension was
based on CalPERS' application of Government Code section 20039 to his
City Council years of service. Unlike virtually all other CalPERS Members

who earn pension benefits based on their highest "final compensation”,
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regardless of the membership pategory they were in when earning that
compensation, Section 20039 mandates that members of city councils and
boards of supervisors shall receive pension benefits for their city
council/supervisor service based on their generally much lower earnings in
those positions. (Government Code section 20039.)

Section 20039 had gone into effect more than a decade earlier, and
five years before Chaidez was first elected to the City Council, but
CalPERS had never informed Chaidez about Section 20039, never referred
to it on the vital Election form at the time Chaidez re-entered the system,
and never revealed the impact it would have on his eventual pension. Even
the December 28, 2006, estimate did not notify him of the existence of

Government Code section 20039 or its effects.’? (1CT0031-1CT0033.)

12 CalPERS asserts that it sent out a Circular Letter to all CalPERS
agencies in November 1994 which discussed Government Code section
20039. Chaidez, however, testified without contradiction that he had never
seen nor heard of the Circular Letter or of Government Code section 20039
(AR001455:7-AR001457:1; AR001594:10-AR001595:21). CalPERS never
introduced any evidence or testimony to the contrary. CalPERS argues that
Chaidez, as the City's personnel officer, should have memorized all of the
PERL in case he would run for office four years later (in 1999) and be
subject to Section 20039. (4CT1016:17-4CT1017:28.)

In essence, CalPERS argues that Chiadez has to be subject to the
statutory law, while CalPERS does not have to be subject to its
constitutional duties. CalPERS neglects that it is in a far superior position
of knowledge, responsibility, and timing to inform Chaidez of his benefits
at the important time of the Election. Besides, even if Chaidez or City could
have known, this does not relieve CalPERS of izs fiduciary obligation to
timely notify a Member of material information at the time he or she elects
into the system.
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CalPERS must timely disclose material information when a Mgmber
enters the system, or makes important choices. Election forms are some of
the most important documents that a Member signs because they generally
establish irrevocable pension contracts with CalPERS. In this case,
CalPERS' Election of Optional Membership contained no reference
whatsoever to Section 20039 or its devaluation of Chaidez's pension,
despite the fact that CalPERS specially designed it "FOR ELECTED
OFFICIALS ONLY"." (3CT0694 [Exhibit 1].) Obviously, the Election
could have and should have referred to Section 20039™ to give noticé: of the
drastic and unusual reduction on the pension that results from applying
Section 20039."

In fact, CalPERS so negligently carried out its fiduciary

13 Section 20039 only applies to a small group of CalPERS
Members. CalPERS should have added language such as: "Warning: If you
choose to elect in to CalPERS as an elected member of a city council or
board of supervisors, your eventual pension calculation will be bifurcated
and the portion attributable to your elected position will be calculated at a
different, likely lower, rate than any other CalPERS service credit. See
Government Code section 20039. Please contact CalPERS for further
information."

14 While the Election omitted any reference to Government Code
section 20039, the Election specifically referenced Government Code
section 20361 (now renumbered as section 20322) which applies only to
elected officials. (3CT0694 [Exhibit 1].)

1% If no notice is provided at the time of election, it is unfair to later
apply Government Code section 20039 after the fact and after years of
employment. Chaidez relied on CalPERS' representations that the more
beneficial typical pension formula applies.
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responsibilitiés that it provided an Election form that was at least nine years
old when Chiadez signed it. (3CT0694 [Exhibit 1].)

Oddly, although CalPERS alleges that Chiadez should have known
of the effect of Section 20039, CalPERS itself did not appear to know or
inform others of the effect of Section 20039 at the time when Chaidez was
provided the defective form, even though (i) Section 20039 had become
operative on July 1, 1994, more than four years after the form was revised
and more than five years before CalPERS provided Chiadez with the
Election form, and (ii) the out-of-date Election form still referred to
Government Code section 20631, even though it was renumbered as
Section 20322 in 1995. (3CT0694 [Exhibit 1].) Thus, CalPERS had done
nothing to ensure that Chaidez (and other elected members of city councils
and county boards of supervisors signing such Election forms) were put on
notice at the time they elected CalPERS membership for such service that
any pension allowance for such service would be calculated based on their
earnings in that position, rather than their highest earnings in any CalPERS
position. |

In sum, until near the end of his working career, CalPERS
represented to Chaidez that he would be entitled to the standard foﬁnula for
all his service. During his career, Chiadez relied on CalPERS
representations and maintained the City Council job when he could have

sought or received other higher paying employment. CalPERS did not
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inform or advise Chaidez that his pension would not be calculated at the
standard formula as CalPERS had always led him to believe. Chaidez
suffered harm by the 42% reduction in his benefit that resulted.

PROCEDURAL HISTORY

On September 17, 2007, Chaidez and City filed iheir Petitions for

| Writ of Administrative Mandamus (Code of Civil Procedure §1094.5) and
Writ of Mandate (Code of Civil Procedure §1085), challenging CalPERS'
decision to reduce Chaidez's retirement pension allowance by 42% from
what he had been led to believe he would receive. (1CT0002-1CT0056.)

A lengthy procedural history ensued, including an early stay on
proceedings while an administrative proceeding was conducted in OAH
Case No. 2007090666 and a Proposed Decision was issued by ALJ Joseph
D. Montoya; several subsequent demurrers by CalPERS; and five amended
Petitions and Complaints. (See summary of procedural history in
4CT1096:22-26.)

On October 2, 2009, Sacramento Superior Court Judge Michael
Kenny granted CalPERS' demurrer to Petitioners' request for a Writ of
Mandate pursuant to Code of Civil Procedure section 1085. (3CT0787-
3CT0790.) Ten months later, on July 29, 2010, Judge Kenny granted
CalPERS' demurrer to the handful of issues remaining in the Fifth (and
ultimate) Amended Petitions and Complaint, including Petitioners' request

for a Writ of Administrative Mandamus pursuant to Code of Civil
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Procedure section 1094.5, and issued a final judgment of dismissal.
(4CT1090-4CT1115.)

LOWER COURT'S FINDINGS

Despite exhaustive and repeated argument by Appellants of their
factual and legal claims, the trial court side stepped the difficult issues and
did not directly address: (1) whether CalPERS' constitutional and fiduciary
duties to timely and accurately inform Members have any meaning in the

real world; and (2) are there situations (such as Chaidez's) where CalPERS

should be equitably estopped from subsequently reneging on its earlier (and
only now claimed inaccurate) representations to those Members if it results
in a pension higher than statute.

Chiadez framed these arguments in various ways, including in
specific causes of action and supportive law and argument. For example,
the Fourth and Fifth Amended Petitions and Complaint (albeit in summary
form) argue:

Respondent CalPERS breaches its fiduciary duties
enumerated in Article 16, Section 17, of the California
Constitution to its approximately 1.5 million member-
beneficiaries on an ongoing basis including by failing
to act in accordance with its duties to inform, to
account, to act in good faith, to deal fairly, and to
discharge its duties solely in the interest of its
beneficiaries.

CalPERS fails to appropriately perform its i
constitutional and other fiduciary duties, including the
duties to fully account, inform, and disclose. These are
mandatory duties. Chaidez seeks by a Petition for Writ
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under CCP §1085 for a court order to compel
CalPERS to correctly act on and perform its fiduciary
duties for its 1.5 million members.
(2CT0341:6-10 and 2CT0343:6-9; 2CT0597:16-24.)
The trial court failed to rule on the above issues, ruled incorrectly, or

ruled on secondary issues.

L LEGAL ERROR: IGNORING THE SUPREMACY OF THE

CALIFORNIA CONSTITUTION OVER STATUTE

Instead of addressing the constitutional or fiduciary issues as
presented, the trial court ruled several times about the interpretation of
Government Code section 20039. (2CT0335-2CT0339; 2CT0562-
2CT0563; 3CT0788-3CT0789.)!¢ In brief, the trial court ruled that (i)
CalPERS correctly interpreted Section 20039 and was mandated to apply
this to the calculation of Chaidez's pension, and (ii) CalPERS' calculation
correctly reduced Chaidez's pension. (2CT0335-2CT0339; 2CT0562-
2CT0563; 3CT0788-3CT0789.)

Ignoring other issues, the trial court effectively found that the

1 The trial court found that Government Code section 20039
mandates CalPERS to bifurcate Chaidez's pension, with approximately 9.5
years of service credit attributable to his appointed City service calculated
based on his highest earnings in that category ($7,374 per month) and an
additional 8 years of service credit attributable to his elected City Cowuncil
service calculated based on his earnings in that category (only $721.85 per
month).
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application of Section 20039 is determinative' — that CalPERS' obligation
to apply Section 20039 to Chaidez means that all claims for breach of
constitutional and fiduciary duties to Appellants were rendered moot.
(4CT1094-4CT1113.)

Essentially ignoring the supremacy and constitutional nature of the
fiduciary duties and estoppel, the trial court ruled that the limiting statute
(Government Code section 20039) was constitutional and correctly applied.
(2CT0335-2CT0336; 2CT0562; 4CT1098:17-4CT1099:22.) Specifically,
the trial court granted CalPERS' demurrer to Petitioners' request for a Writ
of Mandate under Code of Civil Procedure section 1085 without leave to
amend on grounds that Petitioners (i) had no beneficial interest in the
issuance of such a writ because there could be no other result than the
pension allowance calculated by CalPERS (3CT0788), and (ii) had failed to

-state facts to show that they came within the public right exception, opining
that "the gravamen of Petitioners' complaint and petition concerns Mr.

Chaidez's displeasure with CalPERS's re-computation of his retirement

'7 The trial court thus provided CalPERS with immunity against any
remedy for failing to timely inform Appellants about Section 20039's
existence and terms. If Chaidez had been told about Section 20039 and its
implications af the time when he elected CalPERS membership as a city
councilman, this claim about timely information would never have arisen.
He would have made an informed decision to optionally elect into
CalPERS at the time and continue as City Council member or could have
instead taken another job. Instead, he worked nearly the entire final decade
of his public service career before being told about Section 20039 and by
then he had made irrevocable career decisions that could no longer be
undone.
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benefits." (3CT0788.)

Petitioners' beneficial interest and public right exception claims
partially arise from CalPERS' constitutional and fiduciary duties to provide
accurate information to each Member individually, to the contracting
entities and generally to the public. This claim and assertion was
thoroughly presented in pleadings (see, e.g., 2CT0579:22-2CT0580:20;
2CT0597:13-2CT(598:25) and in oral argument (RT58:27-RT72:7,
RT75:1-RT77:18, RT78:14-RT80:17).

II. LEGAL ERROR: IGNORING THE REQUIRED MANSELL

BALANCING TEST, IGNORING COMPETING PUBLIC

POLICIES

Ignoring the required balancing test set forth in City of Long Beach
v. Mansell, supra, the trial court refused to acknowledge the competing
public policies of fiduciary duties and estoppel versus the public policy of
limiting city council members' pensions. Instead, the trial court solely
focused on its interpretation of Section 20039 when granting CalPERS'
demurrer to Petitioners' estoppel cause of action. (4CT1128:23-
4CT1130:15; 4CT1137:21.) The court cited the proposition that "an
estoppel will not be applied against the government if to do so would
effectively nullify a 'strong rule of policy, adopted for the benefit of the
public ...." " (citing from Medina v. Board of Retiremént, Los Angeles

County Employees Retirement Assn. (2003) 112 Cal.App.4th 864, 868).
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(4CT1100:12-16.) The court wrongly concluded that the only "strong rule
of policy, adopted for the benefit of the public" at issue was the application
of Government Code section 20039 to reduce Chaidez's pension allowance
(4CT1108:4-4CT1110:16).

Legally in error, the trial court ignored both the balancing test and
the even stronger "rule of policy, adopted for the benefit of the public”
incorporated in the California Constitution, namely, that CalPERS' "auty to
its participants and their beneficiaries shall take precedence over any other
duty" (Constitution, Art. XVI, §17(b)), and the "fiduciary duty to provide
timely and accurate information to its members" explored in depth in City
of Oakland, supra.

While Chaidez, the City of Hawaiian Gardens, and the public have
an interest in the application of the PERL, they have a stronger public
interest in having CalPERS act consistent with its constitutional and
fiduciary duties to timely and accurately inform. Members, contracting
agencies and the public must be able to rely on CalPERS' representations.

1. IMMUNITY PER GOVERNMENT CODE SECTION 818.8,

IGNORING SECTION 815.6

Further mistaken rulings by the trial court include, inter alia, its
grant of CalPERS' demurrer to Petitioners' request for damages for
CalPERS' breach of fiduciary duties by citing to Government Code section

818.8 (a public entity is not liable for injury caused by misrepresentation of
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an employee of the public entity). (2CT0564-2CT0565.) The trial court
mischaracterized the Eighth Cause of Action of Petitioners' Fourth
Amended Petitions and Complaint as a complaint for negligent disclosure
and/or failure to disclose and analogized that to a complaint for
misrepresentation (2CT0564-2CT0565), rather than a breach of fiduciary
duties as titled and pled (2CT0362-2CT0371). For example, the Eighth
Cause of Action alleges that CalPERS had a duty to disclose that it would
apply Government Code section 20039 to the calculation of Chaidez's
pension benefits but failed to so advise him. (2CT0364:25-2CT0367:16.)

That fiduciary duty is precisely the type of "mandatory duty"
discussed in Government Code section 815.6 which permits a public entity
to be sued for an injury of the kind proximately caused by its failure to
discharge the duty.18 In the City of Oakland case, the court reviewed the
Proposition 162 constitutional amendment and ruled that CalPERS has "a
fiduciary duty to provide timely and accurate information to its members".
(City of Oakland, supra, at 40, emphasis in original.) Informing a Member
long after the fact fails to provide an opportunity for the Member to

meaningfully consider the information when making choices, and provides

'8 "Where a public entity is under a mandatory duty imposed by an
enactment that is designed to protect against the risk of a particular kind of
injury, the public entity is liable for an injury of that kind proximately
caused by its failure to discharge the duty unless the public entity
establishes that it exercised reasonable diligence to discharge the duty."
(Government Code, §815.6.)
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only a "gotcha" trap for the unwary after the fact. CalPERS' failure to carry
out this duty in a timely manner, by delaying nearly a decade and waiting
until long after the fact to notify Chaidez that the portion of his pension
attributable to his City Council service would be calculated at a drastically
lower level because of Government Code section 20039, caused precisely
the "particular i(ind of injury" that the Constitution and City of Oakland's
mandate was designed to protect against. (See, e.g., Haggis v. City of Los
Angeles (2000) 22 Cal.4™ 490, 498-499.) |

IV. UNCONSTITUTIONALITY OF SECTION 20039

Appellants also maintain their arguments regarding the
unconstitutionality of Government Code section 20039. (E.g., 2CT0358:1-
2CT0362:3, 2CT0590:24-2CT0597:2.)

The trial court's errors on these and related issues are discussed in
greater detail below.

LAW AND ARGUMENT

L STANDARD OF REVIEW

No facts are at issue, and the issues were decided as a matter of

law."’

" For example, the trial court ruled as a matter of law that CalPERS'
application of Government Code section 20039 to its determination of
Chaidez's pension benefits trumped CalPERS' constitutional and fiduciary
duties (4CT1094-4CT1113); that the application of Section 20039 to the
calculation of Chaidez's pension allowance precluded as a matter of law all
estoppel claims asserted by Petitioners (4CT1128:23-4CT1130:15;
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Therefore, the Court of Appeal must conduct an independent de
novo review that does not grant deference to the trial court's determination.
(Estate of Coate (1979) 98 Cal.App.3d 982.)

II. CALPERS' CONSTITUTIONALLY MANDATED

FIDUCIARY DUTIES ARE SUPREME

CalPERS has been a trust arrangement since its inception, with the
Board of Administration acting as trustee for the Members as beneficiaries.
The Board owes fiduciary duties to each Member individually and to the
membership collectively. Standard trust duties apply. (Hannon
Engineering, Inc. v. Reim (1981) 126 Cal.App.3d 415, 425 [pension plans
create a trust relationship between pensioner-beneficiaries and the trustees
of pension funds who administer retirement benefits; trustees must exercise
their fiduciary trust in good faith and deal fairly with the pensioners-
beneficiaries).)

When adopted in 1992, however, Proposition 162 strengthened and
extended these fiduciary duties. The amended California Constitution now
reads in relevant part:

Notwithstanding any other provisions of law or this

Constitution to the contrary, the retirement board of a public
pension or retirement system shall have plenary authority and

4CT1137:21); and that Petitioners' request for damages for CalPERS'
breach of fiduciary duties was unsustainable because the breach was legally
a claim for negligent disclosure and/or misrepresentation by CalPERS'

employees and CalPERS was immune from such a claim pursuant to
Government Code section 818.8 (2CT0564-2CT0565).
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fiduciary responsibility for investment of moneys and
administration of the system, subject to all of the following:

(a) The retirement board of a public pension or retirement
system shall have the sole and exclusive fiduciary
responsibility over the assets of the public pension or
retirement system. The retirement board shall also have sole
and exclusive responsibility to administer the system in a
manner that will assure prompt delivery of benefits and
related services to the participants and their beneficiaries. The
assets of a public pension or retirement system are trust funds
and shall be held for the exclusive purposes of providing
benefits to participants in the pension or retirement system
and their beneficiaries and defraying reasonable expenses of
administering the system.

(b) The members of the retirement board of a public
pension or retirement system shall discharge their duties with
respect to the system solely in the interest of, and for the
exclusive purposes of providing benefits to, participants and
their beneficiaries, minimizing employer contributions
thereto, and defraying reasonable expenses of administering
the system. A retirement board's duty to its participants and
their beneficiaries shall take precedence over any other duty.
(Constitution, Art. XVI, §17.)

CalPERS' duty to inform does not require it to provide the full text

of the PERL to each Member, which would be incomprehensible. Instead,

Ca]PERS' duty is to supply accurate, meaningful information to those

individuals making a choice.

A, Election Forms

For example, the Election of Optional Membership form brought

Chaidez into membership again. (3CT0694 [Exhibit 1].) He reasonably

believed that the membership was established on the same standard terms

he had already been aware of and contracted for when he worked in civil

service positions for City. (AR001465:3-AR001466:19.) In order to provide
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accurate information, CalPERS had a duty to write the Election form
applicable to city council members and county supervisors in a way that
informed them the standard terms did nof apply.

Election forms are some of the most important documents a Member
signs. Beneficiary designations and other important rights are established
by Election documents. All Members enter into a contractual pension
relationship with CalPERS when they accept employment at a CalPERS-
contracting agency. (Government Code section 20281.) However, the
standard retirement formulas can be modified when Members sign special
Election documents. For example, CalPERS uses Election documents to
allow Members to purchase various types of optional service credit, elect
disability retirement (if eligible) versus service retirement, or select specific
optional retirement plans and corresponding benefits at the time Members
retire. Elections are generally irrevocable except under narrowly defined
conditions.

B. Constitutional Amendment

The courts have interpreted CalPERS' constitutional duties and
Proposition 162 in other contexts. (See, e.g., Westly v. California Public
Employees' Retirement System Bd. of Administration (2003) 105
Cal.App.4th 1095 [CalPERS Board "plenary authority" protects pension
funds from interference]; Teachers Retirement Bd. v. Genest (2007) 154

Cal. App.4™ 1012 [prevents the Legislature from "raiding" pension funds].)
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In addition to CalPERS' pre-existing trust and fiduciary duties,
Proposition 162 mandates that a retirement Board shall have fiduciary
responsibility to its members and beneficiaries above all other duties. In
other words, the constitutional changes were not simply aimed at blocking
"outside forces" (i.e., the government) from exerting control over the
disposition and management of pension funds, but were also directed at
ensuring that the pension systems themselves fulfilled their fiduciary
responsibilities to their respective memberships.

Proposition 162 added new language imposing a hierarchy of duties
that clarified that "[n]otwithstanding any other provisions of law or this
Constitution to the contrary .... [a] retirement board's duty to its
participants and their beneficiaries shall take precedence over any other
duty". (Constitution, Art. XVI, §17.)

The prefatory phrase "[n]otwithstanding any other provisions of law
... to the contrary" clarifies that constitutional fiduciary duties trump the
PERL. CalPERS cannot fulfill its fiduciary duties simply by following the
PERL. The fundamental nature of the constitutional fiduciary duties to the
Member means that CalPERS cannot place a particular statute in the PERL
above the constitutional duties. Taking refuge in the argument that it is a
"creature of statute", rather than recognizing that it is a constitutional trust,
CalPERS essentially claims that its primary duty is fo itself, rather than to

its Members.
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III. EQUITABLE ESTOPPEL CAN — AND IN SPECIFIC CASES

SHOULD — APPLY AGAINST CALPERS

A Member's long term detrimental reliance on a reasonable
representation by CalPERS creates "one of those 'exceptional cases' where
justice and right require' that the government be bound by an equitable
estoppel." (City of Long Beach v. Mansell, supra, at 501; internal citations
omitted.)

Chaidez was entitled to receive accurate information at the time he
elected back into CalPERS. He should receive the protection of the
constitutionally derived mandate that CalPERS fully, accurately and timely
inform Members of matters affecting vested pension rights and benefits.
(City of Oakland, supra, and In Re the Application of Smith, supra.)

A. CalPERS' Immunity Arguments

CalPERS is attempting to absolve itself from responsibility for a
repeated representation that it made over years — even after a Member has
relied on such information to his or her serious and irreparable detriment.
CalPERS denies both estoppel and its legal duties. |

Chiadez is not seeking to impose strict liability on CalPERS for
every representation that it makes to its 1.5 million Members. However,
Chiadez is also entitled to estop CalPERS from denying its representation
of a reasonable benefit, even if it is in excess of the PERL. Rather than

immunize CalPERS, the estoppel promotes the Constitution and qualifies as
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an "exceptional case" where "justice and right require" such estoppel in the
words of City of Long Beach v. Mansell.

B. Elements of Equitable Estoppel

It is well-established that the doctrine of estoppel may be applied
against a government body where justice and right require it. (City of Long
Beach v. Mansell, ;s;upra; Piazza Properties, Ltd. v. Department of Motor
Vehicles (1977) 71 Cal.App.3d 622, 631.)

Courts in several jurisdictions, including California, have
specifically upheld the application of equitable estoppel against state and
county government retirement associations. (See, e.g. Crumpler v. Board of
Administration, supra; Sellers v. Board of Trustees of Police and Firemen's
Retirement System (2008) 399 N.J.Super. 51; Fike v. Board of Trustees,
Teachers' and State Emp. Retirement System (1981) 53 N.C.App. 78;
Kentucky Retirement Systems v. Fryrear (2009) 316 S.W.3d 307.)

The requisite elements for equitable estoppel are the same whether
applied against a private party or the government: (1) the party to be
estopped was apprised of the facts, (2) the party to be estopped intended by
conduct to induce reliaﬁce by the other party, or acted so as to cause the
other party reasonably to believe reliance was intended, (3) the party
asserting estoppel was ignorant of the facts, and (4) the party asserting
estoppel suffered injury in reliance on the conduct. (City of Long Beach v.

Mansell, supra, at 489.)
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Although estoppel is generally a question of fact, when the evidence
is not in conflict and is susceptible of only one reasonable inference, the
existence of an estoppel is a question of law. (Driscoll v. City of Los
Angeles (1973) 67 Cal.2d 297, 305.) Further, an estoppel binds not only the '
immediate parties to the transaction but those in privity with them. |
(Crumpler, supra, at 582-584 [finding that city and the board of public
employees' retirement system were in privity with each other as agents of
the state, and, therefore, estoppel of city from asserting that petitioners had
been erroneously classified necessarily extended to board].)

C. Crumpler Is Precedent For Estoppel Against CalPERS

In Crumpler, the court estopped the CalPERS Board from
reclassifying petitioners retroactively. CalPERS had mischaracterized a
group of Members for years, and much later wished to correct its error
retroactively. The Court said that CalPERS could prospectively re-classify
the Members, but it could not retroactively upset their settled expectations
and reliance.

In Crumpler, petitioners had taken jobs as animal control officers
with a CalPERS-contracting city after being told they would be classified
as and receive CalPERS benefits as local "safety members". Years later,
CalPERS determined that petitioners had been erroneously classified and
retroactively reclassified them to "miscellancous" membership. This

resulted in petitioners being required to wait until age 65 to receive
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substantial retirement benefits, rather than at age 55. (Crumpler, supra, at
572-573.)

In Crumpler, the court estopped the CalPERS Board (by virtue of its
privity with the City) from reclassifying petitioners nunc pro tunc as of the
date they became CalPERS Members:

All of the requisite elements of equitable estoppel are
present... The city was apprised of the facts. The city knew
that petitioners were being employed by the police
department as animal control officers at the time it
erroneously advised them they would be entitled to retirement
benefits as local safety members. The fact that the advice may
have been given in good faith does not preclude the
application of estoppel. Good faith conduct of a public officer
or employee does not excuse inaccurate information
negligently given. (Driscoll v. City of Los Angeles, supra, 67
Cal.2d 297, 307-308; Orinda-County Fire Protection Dist. v.
Frederickson and Watson Co. 174 Cal.App.2d 589, 593 [344
P.2d 873].) In a matter as important to the welfare of a public
employee as his pension rights, the employing public agency
"bears a more stringent duty" to desist from giving misleading
advice. (Driscoll v. City of Los Angeles, supra, 67 Cal. 2d
297, 308.)

All of the other requisite elements of equitable estoppel
against the city were established by uncontradicted evidence.
The city manifestly intended its erroneous representations to
be acted upon and petitioners had a right to believe the city so
intended. Petitioners were ignorant of the fact that the city's
advice was erroneous. Petitioners relied upon the
representations to their injury by relinquishing other
employment to accept city employment and by paying over
the years the greater contributions required of safety
members. Petitioner Crumpler served as animal control
officer for over 20 years. During those years he paid safety
member contributions and arranged his personal financial
affairs in the expectation he would ultimately receive the
retirement benefits of a safety member. Petitioner Ingold
relinquished federal civil service employment with 15 years
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accrued federal pension rights to accept city employment on

the representation that his city pension rights would be that of

a safety member.

(Crumpler, supra, at 583.)

The California Supreme Court has expressly recognized the "unique
importance of pension rights to an employee's well-being" and affirmed the
application of estoppel against government retirement agencies to protect
those rights, particularly in cases where "employees were induced to accept
and maintain employment on the basis of expectations fostered by
widespread, long-continuing misrepresentations." (Longshore v. County of
Ventura (1979) 25 Cal.3d 14, 28.) Under such circumstances, "the potential

injustice to employees or their dependents clearly outweigh/[s] any adverse

effects on established public policy." (Id., emphasis added.)

D. Trial Court's Error: Mansell and Equitable Estoppel

Against the Government

Quoting from City of Long Beach v. Mansell, supra, but failing to
engage in the balancing test set out in that case, the trial court ruled that
equitable estoppel should not apply. (4CT1128:23-4CT1130:15;
4CT1137:21.) A careful examination of the trial court's references to
Mansell, however, reveals that it has left out a crucial portion of the

Supreme Court's opinion.
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(1)  Failing to Recognize or Balance The "Tension"

Discussed in Mansell

The trial court's "Court Ruling on Submitted Matter" (4CT1094-
4CT1114) focused only on one part of Mansell. It cited to the statement that
estoppel against a government entity will not lie except in " 'exceptional

cases' where 'justice and right require’ that the government be bound by an
equitable estoppel". However, the court then went on to say that
"[a]ccordingly, 'an estoppel will not be applied against the government if to
do so would effectively nullify "a strong rule of policy, adopted for the
benefit of the public." ' ". (4CT1100:10-15, emphasis added.) Failing to
engage in the Mansell balancing test, the trial court implied that estoppel
will not be applied against the government whenever doing so would
nullify "a strong rule of policy, adopted for the benefit of the public",
_regardless of any other factors.

Much more nuanced and broad, the Mansell opinion is clear:

It is settled that "[t]he doctrine of equitable estoppel may be

applied against the government where justice and right

require it. (United States Fid. & Guar. Co. v. State Board of

Equalization (1956) 47 Cal.2d 384, 388-389 [303 p.2d 1034]

and cases there collected.)" (Driscoll v. City of Los Angeles,

supra, 67 Cal.2d 297, 306.) (See generally Am. Jur.2d,

- Estoppel and Waiver, §§ 122-133, pp. 782-802; 31 C.J.S.,

Estoppel, §§ 138-147, pp. 675-733.) Correlative to this

general rule, however, is the well-established proposition that

an estoppel will not be applied against the government if to

do so would effectively nullify "a strong rule of policy,

adopted for the benefit of the public, ...." (County of San
Diego v. Cal. Water etc. Co. (1947) 30 Cal.2d 817, 829-830
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[186 P.2d 124, 175 A.L.R. 747], see also cases there cited.)
The tension between these twin principles makes up the
doctrinal context in which concrete cases are decided.

(City of Long Beach v. Mansell, supra, at 493; emphasis
added.)

The court must balance the appropriateness of estoppel against the

government by weighing a "strong rule of policy, adopted for the benefit of
the public" against situations "where justice and right require" estoppel.
Mansell clarifies that there are "exceptional cases" where estoppel is very |
much appropriate.

In Mansell the Supreme Court took note of a "strong rule of policy,
adopted for the benefit of the public" (i.e. a constitutional provision
prohibiting alienation of tidelands), but it found that it was outweighed by
the even stronger interest to settle title and boundary issues in the Belmont
Shores area of Long Beach. The Supreme Court allowed the sale of
tidelands contrary to a prohibition against their alienation, instead
quitclaiming the tidelands in question to those who had lived on the
property for decades. As the Supreme Court put it:

We are here concerned with thousands of homeowners who,

through the long continuing conduct of the government

entities involved, have been led to believe and have acted

upon the belief that the lands upon which they reside are their

own private properties. Because similarly compelling

circumstances will not often recur, the public policy

expressed in article XV, section 3, of the Constitution will not

suffer substantial erosion as a result of the decision we reach
today. (Mansell, supra, at 500.)
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(2) Correctly Determining the '"Strong Rule of Policy,

Adopted for the Benefit of the Public"

Implicit in Mansell's "tension" doctrine is correctly identifying the
"strong rule of policy, adopted for the benefit of the public" being weighed.
In Chaidez, the trial court wrongly concluded that the only policy in issue
was Government Code section 20039. (4CT1108:4-4CT1110:16.) The trial
court ignored other even stronger policies present in the California
Constitution and derivative case law flowing from it: (i) that "[a] retirement
board's duty to its participants and their beneficiaries shall take precedence
over any other duty" (Constitution, Art. XVI1, §17), and (ii) the board's
"fiduciary duty to provide timely and accurate information to its members"
(City of Oakland, supra, at 40).

Whether viewed as a statute or otherwise, the policy of Government
Code section 20039 is trumped by the larger, stronger public interest in
ensuring that CalPERS abides by its constitutional and fiduciary duties,
including to timely and accurately inform its membership. Thé ability to
meaningfully rely on CalPERS' information affects 1.5 million Members
and the general public.

Implicit in the Mansell opinion is the requirement that a court first
identify the preeminent public policy involved, and then balance the
upholding of that policy against the harm alleged by the party seeking

estoppel to determine if it is one of those "exceptional cases" where "justice
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and right require" estoppel.

Further, in Chaidez, the strong rule of public policy supports
estoppel. There is no conflict between the "strong rule of policy, adopted
for the benefit of the public" (i.e., the constitutional and fiduciary duties to
put the interests of the Members first and to fully and accurately inform
them as outlined above) and Appellants' interest in estoppel against
CalPERS (stemming from CalPERS' repeated failure to advise Chaidez of
Government Code section 20039's existence and impact on his pension until
it was far too late in his career to do anything different). Only the weak rule
of Government Code section 20039, which is at odds both with the
constitutional fiduciary duties and estoppel, argues to deny Chaidez the
increased benefit.

(3) CalPERS Does Have the Authority to Effect That

Which Estoppel Would Accomplish

Some courts have held that estoppel may not be applied against the
government "where the governmental entity in question utterly lacks the
power to effect that which an estoppel against it would accomplish” (City of
ang Beach v. Mansell, supra, at 499), or as the trial court put it, quoting
CalPERS, "estoppel cannot be used to override a statute or to enlarge a
governmental entity's étatutory authority." (4CT1044:13-14.)

In this case, however, CalPERS #as the power to effect that which

Appellants seek. CalPERS has "plenary authority and fiduciary
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responsibility for ... administration of the system", subject among other
things to the mandate that "[a] retirement board's duty to its participants and
their beneficiaries shall take precedence over any other duty."

(Constitution, Art. XVI, §17.)

CalPERS also has an affirmative duty to correct. The PERL gives
CalPERS the authority to consider the harm inflicted on Chaidez by
CalPERS' failure to notify him of the effect of Government Code section
20039:

§ 20160. Criteria for Correction

(b) Subject to subdivisions (c) and (d), the board shall
correct all actions taken as a result of errors or omissions of
the university, any contracting agency, any state agency or
department, or this system. '

(¢) The duty and power of the board to correct mistakes, as
provided in this section, shall terminate upon the expiration of
obligations of this system to the party seeking correction of
the error or omission, as those obligations are defined by
Section 20164.

(d) The party seeking correction of an error or omission
pursuant to this section has the burden of presenting
documentation or other evidence to the board establishing the
right to correction pursuant to subdivisions (a) and (b).

(e) Corrections of errors or omissions pursuant to this
section shall be such that the status, rights, and
obligations of all parties described in subdivisions (a) and
(b) are adjusted to be the same that they would have been
if the act that would have been taken, but for the error or
omission, was taken at the proper time. [Emphasis added.]
However, notwithstanding any of the other provisions of this
section, corrections made pursuant to this section shall adjust
the status, rights, and obligations of all parties described in
subdivisions (a) and (b) as of the time that the correction
actually takes place if the board finds any of the following:

(1) That the correction cannot be performed in a retroactive

Page 36



manner.

(2) That even if the correction can be performed in a
retroactive manner, the status, rights, and obligations of all of
the parties described in subdivisions (a) and (b) cannot be
adjusted to be the same that they would have been if the error
or omission had not occurred.

(3) That the purposes of this part will not be effectuated if
the correction is performed in a retroactive manner.

(See generally Chapter 2, Article 4, of the PERL, "Correction
of Errors and Omissions".)

CalPERS' failure to timely and accurately inform Appellants about
its intention to apply Government Code section 20039 to Chaidez's pension
calculation is one of those "errors" or "omissions" correctable by CalPERS
under Section 20160(b).

Since the law authorizes retroactive corrections, CalPERS is
authorized to recognize it made a mistake at the time of Chaidez's Election,
and that the mistake was not corrected until shortly before his retirement. Tt
is now seeking to retroactively correct its mistake, contrary to Crumpler,
supra. Looking prospectively, CalPERS can correct its mistake by
providing Chiadez with the higher benefit (at the typical pension
calculation formula) up until the point when CalPERS informed Chiadez of
the error. In that way, CalPERS bears the burden of its error, rather than
punishing Chiadez for CalPERS' error.

In rejection of its constitutional duties, CalPERS will presumably
argue that its reduction of Chaidez's pension allowance accomplishes the

goal of Section 20160(¢e) because it adjusts Chaidez's pension to what it

Page 37



"would have been if the act that would have been taken [the calculation of
the City Council portion of his pension pursuant to Government Code
section 20039] ... was taken at the proper time."

Recognizing the prospective versus retroactive ruling in Crumpler,
the thrust of Section 20160(e) is to correct errors so that "the status, rights,
and obligations of all parties ... are adjusted to [what] they would have
been" but for the error. (Government Code, §20160(¢), emphasis added.)
The error is CalPERS' failure to disclose the bifurcation of his pension
calculations at the time that Chiadez elected to become a CalPERS Member
again. Chaidez was essentially denied the opportunity to make alternative
career choices or arrangements.

The timeliness of the information is essential. Crumpler recognizes
that timeliness is essential. Chaidez could have made numerous other career
choices, including to protect his eventual pension allowance.”® But Chiadez
would have to be informed in a way that he could make meaningfu_l
choices, such as change jobs. CalPERS informed Chiadez of the 42%
pension reduction after his civil service working career was essentially

over.

20 Chaidez testified at the administrative hearing that had he known
about Government Code section 20039, he could have chosen to take
almost any other civil service position available, knowing that all of his
additional service credit would eventually be contribute to a pension

allowance based on his highest earnings as City Administrator.
(AR001531:18-AR001532:20.)
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The fair way to correct errors where "the status, rights, and
obligations of all parties [including Chaidez] ... are adjusted to be the same
that they would have been if the act that would have been taken ... was
taken at the proper time" (Government Code, §20160(e), emphasis added)
requires that CalPERS provide Chiadez the higher benefit (up to the time of
discovery) because CalPERS cannot "un-do" its misinformation, nor can it
give Chaidez either those years or that important choice back by informing
him long after he'd made irrevocable career choices that cannot be reversed.

As Government Code section 20160(e) spells out, corrections of
errors and omissions shall be made retroactively unless "(1) ... the
correction cannot be performed in a retroactive manner” or "(2) ... even if
the correction can be performed in a retroactive manner, the status, rights,
and obligations of all of the parties ... cannot be adjusted to be the same
that they would have been if the error or omission had not occurred".
(Government Code, §20160(e).)

Chaidez's rights (as well as CalPERS' obligations) can only be
"adjusted to be the same that they would have been" by refraining from
applying Government Code section 20039 to Chaidez, at least up until the
time CalPERS first informed Chaidez in January 2007. Chaidez's seven-
plus years of City Council service prior to January 2007 should be
calculated using his civil service final compensation. Anything less would

punish Chaidez for relying on CalPERS' information and absolve CalPERS
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of responsibility for its failure to "fully and accurately inform" him. That
unfair result undermines, rather than effectuates, the correction of errors
and omissions pursuant to Section 20160.

Arguing that estoppel cannot support a benefit higher than statute,
CalPERS may argue that "[n]o court has expressly invoked principles of
estoppel to contravene directly any statutory or constitutional limitations"
(4CT1047:8-13, where CalPERS cites to Longshore, supra.) However, at
least two "statutory or constitutional limitations" permit CalPERS to adopt
this approach — the California Constitution in Article X VI, Section 17, and
Government Code section 20160(e).

Finally, CalPERS may argue that its fiduciary duties run only to the
membership as a collective whole, and that enforcing estoppel would
benefit a single Member at the expense of the whole membership. Case law
indicates that the duty is also to individual Members, and estoppel to
benefit a Member is appropriate. See, e.g., Crumpler, supra.

(4) The Trial Court Erred When Trying to Distinguish

Mansell
The trial court distinguished Mansell, supra, by noting that the
California Legislature had expressed its intent in favor of estoppel against
the City of Long Beach and State of California, whereas Section 20039
evidences a legislative intent to reduce pensions for city council members.

(4CT1104:23-4CT1105:1.) However, there is no legislative intent in the
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Constitution, the Legislature, or in any statute to deny estoppel if a Member
relies on reasonable but inaccurate representations by CalPERS.
On the contrary, Section 20160 indicates that CalPERS should

correct errors and omissions retroactively unless doing so would not restore

the "status, rights and obligations of the parties". Section 20160(e)(2)
recognizes situations where CalPERS should only prospectively correct
"the act that would have been taken, but for the error or omission”,
including as a way to restore the Member's "status, rights and obligations".

(5) Trial Court Error: Government Acquiescence to

Estoppel Not Required

The trial court distinguished Mansell by adding an extra requirement
that the government entity agree to the estoppel in order for it to apply.
While in Mansell, the City of Long Beach and State of California
recognized that estoppel was appropriate because "justice and right
reciuire[d]" it, estoppel may be applied against a government entity without
the government's approval. It should not matter that CalPERS opposes
estoppel and stubbornly refuses to fairly correct its errors. As a legal
doctrine, the courts must impose estoppel against CalPERS because "justice'
and right require" it.

Estoppel would cease to exist if it required acquiescence. As the
appellate court put it in Crumpler, supra, citing to its opinion in Shoban v.

Board of Trustees (1969) 276 Cal.App.2d 534:
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"The theory that estoppel may not be asserted against a
governmental agency is a progeny of the broader doctrine of
sovereign immunity. (See 2 Davis, Administrative Law
Treatise, 491, 492.) In this state, the doctrine of sovereign
immunity has been repudiated as 'an anachronism, without
rational basis.' (Muskopf'v. Corning Hospital Dist., 55 Cal.2d
211,216 [11 Cal.Rptr. 89, 359 P.2d 457]; see 2 Witkin, Cal.
Procedure (1954) § 46.) The rigid application of the concept
that estoppel may not be invoked against the government is
likewise inconsistent with the underlying principles of a
democratic society. A citizen ought to have the right to expect
his government to deal fairly with him.... Commentators have
been uniformly critical of judicial reluctance to invoke the
doctrine of estoppel against a governmental agency where
justice and equity so require. [Citations omitted.]" (Crumpler,
supra, at 579-580, citing Shoban v. Board of Trustees, supra,
at 542-543.)

E. Continuing Unvarying Evidence of CalPERS'

Representations To Chaidez About the Formula

For nearly a decade CalPERS led both Chaidez and City to believe
that Chaidez's retirement pension would be calculated based on the standard
retirement formula, including his highest earnings while a CalPERS

Member, i.c., the compensation he earned as City Administrator for City:

e Annual Member Statements — Throughout the time he held

civil service positions with City, as well as during his later
City Council service, each of the Annual Member Statements
that Chaidez received each year from CalPERS reiterated the
formula that his pension benefit would be calculated as
Service Credit x Benefit Factor X Final Compensation =

Unmodified Allowance. (See, e.g., 3CT0872-3CT0886,
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- 3CT0897-4CT0908.)

o Election Document — When Chaidez signed the Election of

Optional Membership form in 1999 electing to receive
CalPERS service credit for his City Council service, there
was nothing on that form which informed vChaidez that the
Service Credit x Benefit Factor x Final Compensation =
Unmodified Allowance formula would be modified in any
way. (3CT0694 [Exhibit 1].)

e Further, there was nothing in the Election of Optional
Membership form that in any way disclosed or even hinted at
Government Code section 20039 or its ramifications
concerning the pension calculations of elected city council

members. (3CT0694 [Exhibit 1].)

o Retirement Estimates — The retirement estimates provided by

CalPERS to Chaidez in 2005 calculated his entire CalPERS
service credit, including his City Council service, based on
his highest earnings as City Administrator. The estimates
applied the standard pension calculation formula, and said
nofhing about any deviation from that formula. (1CT0024-
1CT0025 [Exhibit 5]; 1CT0027-1CT0029.)

o First Letter — It was not until early January 2007, when

Chaidez received a letter from CalPERS dated December 28,
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2006, that he was first notified that CalPERS intended to
bifurcate his pension and to apply his City Council earnings
to calculate the portion of his pension allowance attributable
to that service pursuant to Government Code section 20039.
(1CT0031-1CT0033.) Chiadez had finished his civil service
by this time and was moving toward retirement.

In sum, CalPERS repeatedly and consistently advised Chaidez over
the course of his nearly 20 year public service career thaf his pension
formula and his eventual pension would be based on the standard
retirement formula that involved his total service credit x benefit factor x
highest compensation (which he understood to be his $7,374 monthly City
Administrator earnings). CalPERS did not advise Chaidez otherwise until
January 2007, virtually at the end of his public service career. By then it
was too late to "unring the bell" and make different career choices.

F. CalPERS Is Estopped From Calculating the City Council

Portion of Chaidez's Employment History Retroactively

Back to the Start of That City Council Tenure

The doctrine of equitable estoppel is based on the theory that the
party to be estopped has misled the other party to its prejudice, and may be
applied against a governmental body where justice and right require it.

(Piazza Properties, supra; Emma Corp. v. Inglewood Unified School

District (2004) 114 Cal.App.4th 1018.) Whenever a party has, by his own
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