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JOHN MICHAEL JENSEN, State Bar No. 176813

LAW OFFICES OF JOHN MICHAEL JENSEN

11500 West Olymgic Blvd., Suite 550
Los Angeles, CA 90064
(310) 312-1100

Attorneys for Plaintiffs Robert Marzec,
Rachel Healy and Benjamin Esparza,
individually and on behalf of a class of
others similarly situated

CONFORMED copy

- OF ORIGINA
Los Angeles Sup'érlii'l!- gg;rt

MAY 18 2011

johnA. ‘!arke, l;\>fcgutive Officer/Clerk
B 9 h
y . Deputy

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES

ROBERT MARZEC, an individual; RACHEL

HEALY, an individual; and BENJAMIN

ESPARZA, an individual; and on behalf of a

class of others similarly situated,
Plaintiffs,
Vs.

CALIFORNIA PUBLIC EMPLOYEES'
RETIREMENT SYSTEM (CalPERS),
BOARD OF ADMINISTRATION OF
CALIFORNIA PUBLIC EMPLOYEES'
RETIREMENT SYSTEM,

Defendants.

pCca61887

Case No.:

CLASS ACTION

COMPLAINT FOR DAMAGES,
EQUITABLE RELIEF, RESCISSION,
AND INJUNCTIVE RELIEF:

BREACH OF STATUTORY DUTIES;
BREACH OF CONTRACT;
RESCISSION, RESTITUTION;
BREACH OF FIDUCIARY DUTIES;
DENIAL OF EQUAL PROTECTION;
DUE PROCESS VIOLATION;
EQUITABLE RELIEF;
DECLARATORY RELIEF;
ACCOUNTING;

(10) CONSTITUTIONAL IMPAIRMENT

OF CONTRACT;

(11) ESTOPPEL; AND
(12) OTHER RELIEF, INCLUDING

ATTORNEYS' FEES

The above named Plaintiffs, on their own behalf and on behalf of all other similarly

situated individuals, allege as follows:
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OVERVIEW
1. Named Plaintiffs Robert Marzec, Rachel Healy and Benjamin Esparza and the
other members of the putative class defined herein (collectively the "Plaintiffs") are Members of
the California Public Employees' Retirement System ("CalPERS").
2. The gravamen of the Complaint is:

a) Plaintiffs are police officers, firefighters, correctional officers, or other
safety employees who were injured on or related to the job.

b) Plaintiffs have served in the most dangerous and demanding jobs in all of
public service. Having worked as police officers, firefighters, correctional officers, or
other safety employees, Plaintiffs are or were entitled to an "industrial" disability
retirement (IDR) because they were injured on the job or related to their safety job.

C) Prior to their disability, Plaintiffs paid, or will pay, substantial sums of
money (i.e. tens of thousands of dollars each) to CalPERS to purchase optional additional
retirement benefits in the form of military service credit, Additional Retirement Service
Credit ("ARSC" or "air time"), or other Present Value Service Credit ("PVSC") (defined
respectively in paragraphs 5, 6 and 7, below).

d) For example, named Plaintiff Robert Marzec and many of the class served
in the United States armed forces and later purchased prior military service while
employed in a safety position. Named Plaintiffs Rachel Healy and Benjamin Esparza and
many others of the class purchased ARSC while employed in a safety position.

€) However, once a Plaintiff is disabled, CalPERS seizes or fails to properly
credit each Plaintiff's investment in these optional benefits (in whole or in part) if the
Plaintiff retires on IDR. While the IDR statutes permit CalPERS to use the "normal
contributions" associated with the safety position where a Plaintiff is disabled to fund that
Member's disability allowance, CalPERS inappropriately forces Plaintiffs to involuntarily
relinquish their investment in military time, ARSC and PVSC which the Plaintiffs
contributed for time or service outside their safety employment. Reaching beyond the

language or intent of the law, CalPERS seizes the military time, ARSC and PVSC
-9
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without compensation or notice. Plaintiffs have not breached any legal obligation.
Plaintiffs have simply been injured in safety positions and retired on industrial disability.

) No provision in the Public Employees' Retirement Law or PERL
(Government Code, §§ 20000, et seq.) allows a Member to purchase additional service
credit in the job that he or she holds. CalPERS acts without statutory support or authority
when it associates the military time, ARSC and PVSC monies as contributions in the job
that the Member holds at the time of purchase.

2) Even though the Plaintiffs are buying credit associated with a time
different from their safety job, CalPERS inappropriately characterizes and accounts for
the Plaintiff's military time, ARSC or PVSC as "normal contributions" in the job the
Plaintiff holds at the time of purchase. CalPERS should account for and associate the
contributions arising from the military service, ARSC or other time purchased as either
(1) "additional contributions" or (ii) contributions associated with military or other time
outside of the employment where the injury occurred.

h) Although the law provides for an additional annuity for contributions
associated with time outside the category of employment where a Member suffers a

disability, CalPERS fails to provide an additional benefit or annuity in addition to the

disability allowance, in part because CalPERS fails to correctly account for the

contributions made to purchase the military service credit, ARSC and PVSC.
(Government Code, § 21420.)

1) An analogy shows that CalPERS is wrong. Many members earn service
credit for work in non-safety positions prior to working in safety positions. For example,
a Member may work as a technician before becoming a police officer or firefighter.
CalPERS separates the contributions that a Member makes in the non-safety position
from contributions made in his or her safety position. Then if the safety Member later
takes an IDR, CalPERS provides an additional annuity above the IDR payment for the
contributions associated with prior non-safety service. On the other hand, CalPERS

wrongly seizes the contributions made to purchase military time, ARSC or PVSC, even
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though these are also non-safety positions or time.

1) CalPERS' inappropriate accounting was only recently discovered or
discoverable. |

k) CalPERS does not disclose the risk of loss in the purchase contract.

1) Procedurally, CalPERS (i) seizes (or fails to properly credit) the Plaintiffs'
investment in military time, ARSC or PVSC without a hearing, (ii) transfers the seized
money to the employers' (i.e., Police Departments, etc.) accounts, and (iii) then uses the
Plaintiffs' investment to offset the employers' cost of providing the Plaintiffs with their
own disability payments (and thereby inappropriately reducing the Plaintiffs' IDR
entitlement).

m) The statutory language of the PERL, legislative intent, the structure of the
PERL, the contract terms, and common sense squarely oppose CalPERS' seizure.

3. Although the size of the purported class is unknown, the purchase of military
time, ARSC and PVSC has been very popular. Approximately 47,000 people have bought ARSC
as of September 2010. As of 1997, over 2,300 local safety members bought military time. It is
unknown how many members have purchased military time in the 14 years since then. It is
unknown how many have purchased other PVSC. |

4, Approximately 5% of the 500,000 current CalPERS retirees have taken an IDR.

INTRODUCTION

5. As an elective right set in statute, CalPERS sells "military time" (AKA "military
service credit” or "Military, Peace Corps or AmeriCorps*VISTA or Americorps Service" and
known hereinafter as "military time") as an optional benefit to allow Members who served in
active military duty prior to CalPERS membership to make voluntary contributions to purchase
up to four (4) years of military service to "increase" their CalPERS retirement benefits.

(Government Code, §§ 21024, 20127 and 21029.)
a) From about 2001 to the present, CalPERS calculated a Member's cost to

purchase military time using present value methodology. (Government Code, §§ 21024,
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21027 and 21029.)!

b) From about 1987 to 2001, CalPERS sold military time in a substantially
similar form such that a State and School Member paid both Member and employer
contributions sufficient to cover the total costs plﬁé interest of the purchased military
time. (Government Code, § 21029.)

c) From about 1974 to 2001, CalPERS sold military time in a substantially
similar form such an active or retired local agency Member paid the full Member and
employer contributions for the military service. (Government Code, §§ 21024 and
21027.)

d) After January 1, 2001, CalPERS has considered military time to be a type
of PVSC, as defined in paragraph 7 below.

€) Moreover, since at least the 1970's, CalPERS has sold military time to
Members based on formulas that were similar such that a Member paid the full cost of all
current employee and employer obligations associated with purchased military time.

f) Members who bought military service credit at any point since CalPERS
first offered it for sale to Members and also took an IDR are included in this class action.

6. CalPERS also sells an optional, additional, defined benefit called Additional
Retirement Service Credit ("ARSC", also known colloquially as "air time"). (Government Code,
§ 20909.) ARSC was first offered for sale in 2004. With ARSC, CalPERS allows a Member to
pay the full cost of all Member and employer contributions to increase their pension by buying
up to five (5) years of service credit that is not associated with any prior state or military service.

7. CalPERS also sells "leave time", and other present value service credit ("PVSC").
(Government Code, §§ 21006-21008, 21013, 21020.5, 21023.5, 21025.5 and 21030-21031.)

CalPERS calculates and sells PVSC in the same or similar manner as ARSC and military time.

! For a three year period from January 1, 2001 through December 31, 2003, CalPERS
offered members purchasing service credit to either do so under the new present value
calculations that came into effect in 2001 or the calculations in effect through December 31,
2000. '
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With PVSC, CalPERS allows a Member to pay the full cost of the Member and employer
contributions to increase their pension by buying prior service credits.

8. The statutory language clearly authorizes the optional additional benefits. The
statutes do not provide CalPERS with authority to seize them or fail to credit them.

9. From about 2001 to the present, CalPERS has calculated the Member's cost to
purchase these optional service credits using the same methodology. (Government Code §§
21050 and 21052.) Based on CalPERS' actuarial assumptions, Members are charged the full cost
of all employee and employer obligations associated with military time, ARSC or PVSC. These
benefits are considered "cost neutral" because no additional contributions are paid by CalPERS
or the employers. ,

10.  CalPERS allows or encourages Members to "roll over" the funds in their existing
retirement accounts to buy military time, ARSC or PVSC. Members can also pay for them with
deductions from Members' payroll checks. CalPERS is responsible for the practices, policies,
and transactions associated with the promotion, information, accounting, calculation, collection,
payment, and other aspects of the optional service credits, their purchases, and IDR.

11.  Inits promotional material and contracts, CalPERS explicitly promises
"increases" in Members' retirement benefits.

12. CalPERS requires that Members sign non-negotiable, irrevocable contracts to
purchase military time, ARSC and PVSC. CalPERS does not disclose the risk of loss of the
investment in military time, ARSC or PVSC in the purchase contract or elsewhere. Specifically,
CalPERS does not disclose that (i) CalPERS may not pay the full additional military time, ARSC
or PVSC benefits if a Member takes an industrial disability retirement ("IDR") allowance.
CalPERS does not disclose that a Member may forfeit the investment in those benefits. The
purchase contract's lack of disclosure and notice violates due process and allows rescission.

13.  Members are insured against disability throughout the time they are employed by
a CalPERS agency. The disability statutes describe specific benefits that Members are entitled to
/7

!l
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once a Member is approved for disability.? (The statutes are described with particularity in
sections below.)

14.  Police, firefighters, correctional officers, and other safety positions are entitled to
IDR benefits if they are injured on or related to their safety position jobs.

15.  Sometime after they purchased military time, ARSC or PVSC, Plaintiffs suffered
(or in the future will suffer) a work-related injury that qualifies as an industrial disability.
Plaintiffs were covered by disability law at the time they purchased military time, ARSC or
PVSC and at the time of their disabling injuries. Once Plaintiffs received a disability
determination, CalPERS administers and pays their IDR allowance. In this action, all Plaintiffs
have already received, or in the future will receive, a disability determination. The underlying
disabilities and disability determinations are not at issue in this case.

16. The PERL does not allow a Member to "double dip", i.e., it does not authorize
both a concurrent disability and a service allowance for the same service and the same
contribution. However, the PERL does allow the Member to receive the largest allowance he or
she is entitled by law by harmonizing the disability and service allowance statutes:

a) The disability statutes provide a minimum disability allowasce in lieu of a
service allowance if the disability allowance would be greater. For example, if a Member
is still relatively new to the job but gets injured, his or her service allowance would be
less than a disability allowance. In those cases, the PERL ignores the service allowance
and provides the greater disability allowance.

b) On the other hand, if the service retirement is greater than the disability

2 Both the service allowance and disability allowance are calculated as specific
percentages of final compensation received by a Member. The IDR statutes do not consider a
Member's years of service in that calculation, instead providing a flat percentage of the Member's
final compensation. The IDR statutes also provide for an annuity on top of the disability
allowance based on either (i) "additional contributions" (Government Code, §§ 21407-21409 and
21411-21414) or (i) on "normal contributions in respect to service rendered in a category of
membership other than the category in which [the Member] was at the time he or she suffered
the disability or incurred the disease causing his or her retirement for industrial disability ..."
(Government Code, § 21420).
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PN

allowance (because a Member worked or purchased more years), then PERL provides

what CalPERS calls a " 'service retirement payable' disability allowance" meaning the

Member receives a retirement allowance composed of a tax-free portion equal to the

amount he or she would be entitled to under the applicable IDR statutes, as well as a

taxable portion equal to the difference between that and the total amount he or she would

be entitled to if the Member took a service allowance alone.

17.  While the PERL bars "double dipping", the PERL specifically provides for an
additional benefit for military time, ARSC and PVSC above the disability allowance. A service
or annuity allowance above the IDR amount would rot provide two allowances for the same
service or the same contribution. Military time, ARSC and PVSC are by definition not the same
as the service credit earned (and contributions made) as a mandatory consequence of
employment with the State of California or a CalPERS-contracting entity. On the contrary,
military time, ARSC and PVSC represent "air time", "military time" or other time oufside
CalPERS-covered employment.

18. The purchase of military time, ARSC and PVSC does not extend or increase
disability coverage. A Member who buys military time, ARSC or PVSC would already be
presently covered for disability as a result of his or her employment and mandatory
contributions. As an illustration, the purchase of an additional two years of military time, ARSC
or PVSC would not add another two years of disability coverage or eligibility for the employee
after leaving CalPERS-covered employment.

19.  Plaintiffs have already fully paid all their legally required disability or other
contributions as part of their normal mandatory employment contributions, completely separate
from their military time, ARSC and PVSC purchases.

20.  Plaintiffs are entitled to the statutorily-set IDR allowances irrespective of whether
they purchased military time, ARSC or PVSC.

21.  Military time, ARSC and PVSC are distinct, "cost neutral" optional additional
purchases that should only benefit the individual Plaintiff.

22.  Interpreting the military time, ARSC, PVSC and disability statutes as they were
I
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