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L INTRODUCTION

CalPERS' Demurrer to Plaintiff's First Amended Complaint seeks to dismiss the class
action by alleging (1) named class representative Yost was required to file a Government Claim
with the Victim Compensation and Government Claims Board ("VCGCB"); (2) Yost had to file
a VCGCB claim within one year of receiving his disability determination; (3) there is no
continuing harm; (4) CalPERS has no continuing duty to Yost; and (5) Yost had to obtain a
rejection from the VCGCB before filing in the Superior Court. )

Since there are hundreds, likely thousands, of CalPERS retirees who have suffered the
same kind of harm, Yost is bringing this as a class action.

CalPERS ignores that class actions are excused from CalPERS' administrative process.

(Rose v. City of Hayward (1981) 126 Cal. App.3d 926, 935-937; Ramos v. County of Madera
(1971) 4 Cal.3d 685, 690-691.) Under the Supreme Court jurisprudence in Ramos, continued in
Rose specifically against CalPERS, when an administrative process is inadequate because it does
not provide for class-wide relief, the process is excused. Superior Court is the proper original
jurisdiction.

CalPERS' recent judicial admissions in its Opposition to Plaintiff Yost's Motion to
Partially Lift Discovery Stay (" Discovery Opp.") resolve all of the Demurrer arguments against
CalPERS. Specifically, CalPERS admits that Members "have access to [CalPERS']
administrative procedures to seek relief" but only as single individuals (Discovery Opp., 7:8-12,
12:6-14), thereby precluding the possibility of a class claim.

"Excused" does not mean "substitute”. Specifically, CalPERS cannot substifute an even
more strict administrative process (the VCGCB) because Yost, asserting a class action, has been
legally excused from CalPERS' inadequate process. CalPERS' Demurrer (1) fatally ignores the
Ramos-Rose v. City of Hayward case law, and (ii) asserts a novel idea that if the original
administrative procedure is inadequate, Yost must search out, substitute, and satisfy a different,
more stringent administrative process. Clearly, substitution voids the excuse doctrine.

In some of the cases that have required a GCA claim prior to filing a class action, the

original agency jurisdiction lay with the GCA, not a separate agency's procedures. Here,
-1-
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CalPERS has affirmatively sought jurisdiction over all of the claims (including contract and
declaratory relief) that Yost and the class have alleged. See section V., infra. CalPERS' exclusive
agency jurisdiction is required pursuant to the California Constitution where CalPERS is charged
with (i) the sole and exclusive fiduciary responsibility over the assets and (ii) the scle and
exclusive responsibility to administer the retirement system. (California Constitution, Art. 16 §
17(a).) CalPERS cannot delegate these duties to the VCGCB.'

To illustrate the harm CalPERS is causing, it admits that "CalPERS' obligations to [its]
members extend throughout their lives, and then on to their beneficiaries. See Gov. Code §
20164(a)." (Discovery Opp., 7:12-13), but then insists on VCGCB presentation so as to bootstrap
the VCGCB's one-year statute of limitations onto Yost (and the class members). The Public
Employees’ Retirement Law (PERL) specifically mandates that there is no statute of limitations
if CalPERS owes a Member money. (Gov. Code § 20164(b)(2).) But by demanding VCGCB
presentation, CalPERS seeks to (i) abdicate its mandatory administrative duty to cbrrect EITOrS Of
omissions throughout the lifetime of the Member, (ii) assert a one-year statute of limitations, and
(iii) deny Yost (and his class) relief because they have brought their claim as a class action?

Class actions are favored under California law. (West's Ann.Cal.C.C.P. § 382; Sav-On

Drug Stores, Inc. v. Superior Court (2004) 34 Cal.4"™ 319; 48 Cal.Jur.3d Parties § 39.) Although
nothing in the PERL bars or limits class actions,” CalPERS seeks to penalize the use of class
actions by imposing special harsher restrictions when class actions are brought against CalPERS
itself. In doing so, CalPERS denies that one or more may sue or defend for the benefit of all.

(Code Civ. Proc. § 382.) CalPERS' arguments deny considerations of necessity and paramount

1 The VCGCB is not merely a fact-finding committee with its power limited to making

recommendations; the VCGCB has the sole responsibility of making the final decision. The APA!
does not apply Gov. Code § 615.1. The VCGCB Board decides the matter. (Gov. Code § 619.5.)
(See Plaintiff's Request for Judicial Notice ("RJN™), Exh. 24, pp. 0247-0303.)

2 The perverse result of CalPERS' insistence on VCGCB presentation is that the greater
the number of Members who are harmed, the less likely that they will get relief.

? In fact, CalPERS at times directly supports class actions on behalf of Members against
contracting agencies. See Metropolitan Water District v. Superior Court (2004) 32 Cal.4™ 491.

2.
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convenience, and exacerbate the existing failure of justice. (Granberry v. Isiay Investments
(1995) 9 Cal.4™ 738; Reese v. Wal-Mart Stores, Inc. (1999) 73 Cal.App.4™ 1225.)
Even if VCGCB presentation would otherwise be required, it was waived by CalPERS,
substantially complied with, or can be satisfied in the future because of Yost's continuing harm.
Finally, if Yost has lost standing because of GCA defects, numerous other class members
have received disability determinations within the past year. They could file VCGCB claims and
be added as additional class representatives to prosecute the same factual and legal claims. A
right to amend would be required to prevent injustice.
IL FACTUAL AND STATUTORY BACKGROUND: THE HARM SUFFERED BY
YOST AND THE PROPOSED CL.ASS

This case involves the miscalculation and underpayment of CalPERS pensions when a
Member has purchased ARSC ("air time") or PVSC (military time and other "present value"
service credit) and then received an Industrial Disability Retirement (IDR). Procedurally, the
case should be straight forward, except for CalPERS' extraordinary Demurrer arguments.

CalPERS does not dispute that all service, disability, and ARSC/PVSC pension rights
were established either prior to or at the time of individual class members' respective disability
determinations.* What is in question is the amount and the calculation of class members' service
and disability pension entitlements. CalPERS' faulty practices and incorrect interpretation of the
PERL (including its defective calculation of the pension rights) must first be corrected, prior to
any money being due.

Plaintiffs chose careers of public service. In exchange, they were promised eventual

pension benefits through the CalPERS system. At some point in their careers, each invested

4 At one point, CalPERS focuses on a nartow argument that Yost now seeks an

additional annuity under Gov. Code § 21420, when it should have been established at the time of
disability. However, that argument is partially premised on CalPERS mischaracterizing the
"normal contributions" at the time of the ARSC or PVSC purchase. CalPERS' error in
accounting for the contributions as "normal contributions" with respect to the current service
(rather than as military, etc. service) is ongoing. CalPERS must correct that error first. Yost also
seeks the full payment of his IDR and the full payment of additional "increase” in benefits
purchased.

-3-
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significant sums of money in optional programs (ARSC or PVSC) to purchase additional service
credit, with the expectation this would increase their eventual retirement allowances. Each
understood they were paying the full value of those future benefits, at no cost to the employers or
the pension system itself. The ARSC and PVSC purchase contracts do not disclose the risk of
loss. At the time of purchase and ongoing, CalPERS failed to appropriately account for ARSC
and PVSC as "normal contributions" associated with service outside the current job. Each class
member later suffered a disability on the job, forcing them take an IDR. After the disability,
CalPERS (i) provided little or none of the additional benefits and (ii} would not refund the class
members' investment. Some still have had to continue to pay installments. CalPERS has not
provided a forfeiture or seizure hearing or notice.

CalPERS sees nothing wrong with this. CalPERS argues that is the way the system
works. (Demurrer P&A generally at 1:2-21, 2:14-3:14.) But CalPERS never addresses the
obvious inequities: Yost voluntarily transferred nearly $90,000 to CalPERS to buy five years of
ARSC.’ He agreed to pay the full cost of the expected future pension increases, including a/l
employer contributions. CalPERS accepted the money, informing Yost of the expected increase
in his pension. He later was injured and qualified for an IDR, but received virtually no benefit.

This same pattern has been repeated over and over with hundreds, perhaps thousands of
other class members. See Plaintiff's January 28, 2011 Request for Judicial Notice (filed
concurrently with our Motion to Partially Lift Discovery Stay and incorporated in full herein).

Importantly, CalPERS does not — and cannot — point to a forfeiture statute in the PERL
that authorizes this result. Moreover, the IDR statutes provide for an annuity on fop of an IDR
allowance based on either (i) "additional contributions" (Gov. Code §§ 21407-21409 and 21411-
21414) or (ii) "normal contributions in respect to service rendered in a category of membership

other than the category in which [the Member] was at the time he or she suffered the disability or

> As optional purchases, ARSC and PVSC are dissimilar from the regular service
contributions that all employees are required to contribute to CalPERS as part of their ongoing
employment. ARSC and PVSC are optional, fully paid by the employee, and unrelated to service
or disability.

—4-
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incurred the disease causing his or her retirement for industrial disability ..." (Gov. Code, §
21420). By definition, military time, air time, and similar credits are made with respect to service
rendered in a different category than the one where the Member was injured. -—

Even if CalPERS is right and the statutory scheme does support this very inequitable
oceurrence, then CalPERS must disclose the risk of loss of the ARSC and PVSC funds to
Members before they purchase. CalPERS' disclosures are at best Woefully inadequate, effectively
nonexistent. Further, the unanticipated result is that the injured employees' ARSC or PVSC
investment is being used by CalPERS to offset the employers' cost of providing disability. In
other words, the injured class members are paying for their own disability benefits.

III. PLAINTIFF WAS EXCUSED FROM PRESENTING OR COMPLYING WITH

CALPERS' ADMINISTRATIVE PROCEDURES BEFORE FILING THIS CASE

A. When Applicable Administrative Remedies Do Not Provide for-Class Relief,

Class Action Plaintiffs Have No Need to Comply Before Filing Court Action

Where the provisions requiring an administrative appeal contemplate only individual
claims, and not class actions, plaintiffs in a class action are not required to exhaust their
administrative remedies prior to instituting judicial proceedings as the agency cannot provide an
adequate remedy. Ramos v. County of Madera (1971} 4 Cal. 3d 685; Rose v. City of Hayward
(1981) 126 Cal. App. 3d 926.

In 1981, the appellate court in Rose v. City of Hayward, supra, found that plaintiffs were
excused from CalPERS' administrative remedies and could file directly in Superior Court.

Contrary to respondents’ contentions, plaintiffs in a class action need not
exhaust their administrative remedies prior to instituting judicial )
proceedings where the administrative remedies available to the plaintiffs
do not provide for class relief. (Ramos v. County of Madera (1971) 4
Cal.3d 685, 690-691 [94 Cal.Rptr. 421, 484 P.2d 93].) Here, as in Ramos,
the statutory provision for an administrative appeal is premised upon an
individual claim and makes no mention of class relief. Government Code
section 20133, which codifies the retirement system's administrative
remedy, states: "The board (of administration of the Public Employees’
Retirement System) may, in its discretion, hold a hearing for the purpose
of determining any question presented to it involving any right, benefit, or
obligation of a person under this part ..." (Gov. Code, § 20133.) The

-5
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reference to "a person” clearly contemplates individualized treatment of
claims for retirement benefits rather than class actions. (Rose, supra, at
035.) (Note that Gov. Code § 20133 was renumbered in 1995 as § 20134
without any change to the language quoted in Rose.)

As recently as 2009, the appellate court in Tarkington v. California Unemployment
Appeals Ins. Bd, (2009) 172 Cal. App.4™ 1494 favorably cited to Rose:

Rose and Lopez |a case where plaintiff failed to rebut evidence that there
was an administrative remedy capable of providing class relief] provide
guidance when none of the putative class member plaintiffs, named or
otherwise, exhausts administrative remedies. In such cases, the relevant
inquiry is whether the available administrative remedies provide class--
wide relief, If the remedies do provide class-wide relief, than at least one
plaintiff must exhaust them before litigation may proceed. If the remedies
do net provide class-wide relief, then no plaintiff need exhaust them
before suing. Neither Rose nor Lopez applies here, because there is no
dispute that Tarkington and Straub exhausted their administrative
remedies. (Tarkington, supra, at 1510; bracketed language and emphasis
added.)

CalPERS is well aware of Rose. Plaintiff highlighted the case in his initial Complaint, his
Addendum to the Joint Initial Status Conference Report, and his First Amended Complaint,
arguing that Yost was excused from complying with CalPERS' administrative procedures
because CalPERS is incapable of hearing class-wide claims.

B. CalPERS' Administrative Procedure Act Process Is Incapable of Entertaining

Class Claims, Incapable of Obtaining an Administrative Ruling That Will

Apply To All Others Similarly Situated

CalPERS has adopted the procedures of the Administrative Procedure Act (Gov. Code §§

11500, ef seq.) for its administrative hearings. This is made explicit in Gov. Code § 20134:

§ 20134, Board Hearings

The [CalPERS] board may, in its discretion, hold a hearing for the purpose
of determining any question presented to it involving any right, benefit, or
obligation of a person [Emp. added] under this part. Where a hearing is
held, the proceedings shall be conducted in accordance with Chapter 5
(commencing with Section 11500) of Part 1 of Division 3, and the board
shall have all of the powers granted herein; except that Section 11508 shall
not apply, and the hearing shall be held at the time and place determined

by the board.
—6-
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The Rose court highlighted the fact that Gov. Code § 20134 (then numbered 20133)
speaks only of hearings "for the purpose of determining any question presented ... involving any
right, benefit, or obligation of a person ...", i.e., single individuals, and therefore concluded that
"[tlhe reference to 'a person' clearly contemplates individualized treatment of claims for
retirement benefits rather than class actions." (Rose, supra, at 935.) The Administrative
Procedure Act ("APA™) echoes the same discussion of individual claims. Note the language

{emphasis added) in the following representative sections of the APA:

¢ "Party" includes the agency that is taking action, the person to which the agency action
is directed, and any other person named as a party or allowed to appear or intervene in
the proceeding.... (Gov. Code § 11405.60.)

¢ "Person” includes an individual, partnership, corporation, governmental subdivision or
unit of a governmental subdivision, or public or private organization or entity of any
character. (Gov. Code § 11405.70.)

s Except to the extent prohibited by another statute or regulation, a person may waive a
right conferred on the persen by the administrative adjudication provisions of the
Administrative Procedure Act. (Gov. Code § 11415.40.) .

e In this chapter unless the context or subject matter otherwise requires:
.91 ---1T
(¢) "Respondent” means any person against whom an accusation is filed pursuant to
Section 11503 or against whom a statement of issues is filed pursuant to Section
11504.... (Gov. Code § 11500.)

¢ (a) If the respondent either fails to file a notice of defense or to appear at the hearing,
the agency may take action based upon the respondent’s express admissions or upon
other evidence and affidavits may be used as evidence without any notice to
respondent; and where the burden of proof is on the respondent to establish that the
respondent is entitled to the agency action sought, the agency may act without taking
evidence.... (Gov. Code § 11520.)

Following the argument in Rose, CalPERS' APA process is incapable of handling class
claims or granting class relief, and Plaintiff is thus excused from complying with it.

C. CalPERS Judicially Admits Its Administrative Procedures Will Only

Address Individual Claims

CalPERS' Discovery Opp. makes the judicial admission that its administrative procedure
-7-
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will only accommodate claims by individuals. (Discovery Opp., 7:8-12, 12:6-14.) CalPERS goes
so far as to suggest that Yost file an administrative claim "like other [individual] CalPERS

retirees" (Ibid., 12:6) and then later somehow convert this to a class action in Superior Court:

Like other CalPERS retirees, Yost can resort to administrative procedures.
He can challenge kis IDR allowance as insufficient in light of his service
credit purchase, present his case to a hearing officer and obtain a ruling
from CalPERS' Board. If ke is dissatisfied with the result, he can petition
the Superior Court for a writ of administrative mandamus, nof just for
himself but on behalf of a similarly situated class of service credit
purchasers. (Discovery Opp., 12:6-11, emphasis added.)®

But CalPERS' assertion that Yost should as an individual exhaust CalPERS'
administrative procedure and then convert his claim into a class action in Superior Court has no
merit. This is not an administrative procedure that can provide relief to all others similarly sit-
uated. At the Writ level, CalPERS ignores that a Writ of Administrative Mandamus is limited to a)
review of the record produced in the OAH hearing, There would be no evidence of the damages
or claims of any class members but Yost because the other class members would not be before
the OAH. Without evidence of their damages, they could not be granted relicf under a writ.

Although a writ allows additional evidence in limited circumstances, Code Civ. Proc.
1094.5(e) requires that that evidence must have been either (i) unavailable or (ii) offered at the
hearing but wrongly denied admission. Since other members of the class would not appear, be
relevant or have standing in Yost's claim in the OAH, an ALJ could not admit evidence of the
damage or claims that the others suffered. Moreover, discovery in the OAH is severely limited
and attorney fees are either not allowed or severely limited. In sum, the alternative writ/class

procedure that CalPERS suggests is fatally inadequate as it does not provide for substantially the

6 CalPERS cites to Tarkington, supra, as authority for this proposition, but Tarkington is
dissimilar to the instant case. In Tarkington, the plaintiffs submirted to the agency's
administrative jurisdiction. The Tarkingion court did not consider (i) whether the administrative
process was excused or (ii) whether claimants could have proceeded directly to court with a class
action claim because they voluntarily chose to exhaust their administrative remedies first.
Further, there is no evidence that defendants raised the issue of whether individual claims at the
administrative level could later be converted into class claims at the court level, so the legality of
this approach was not considered or decided.
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same due process, causes of action, or relief for the other class members.

D. Pursuing CalPERS' Administrative Remedy Would Be Futile

CalPERS has consistently maintained that it is properly interpreting the PERL as it
calculates Yost's (and by implication all class members') retirement allowances and IDR
allowances. (Demurrer P&A, 1:2-3:14; Discovery Opp., 2:23-3:7.) CalPERS has determined its
position. There is no reason to expect a different interpretation from CalPERS at the
administrative level. Presentation would be futile. This futility is one more reason why
compliance with administrative remedies is excused. (Grier v, Kizer (1990) 219 C;LApp.Bd 422,
430-431 [exhaustion of administrative remedies is excused when pursuit of administrative claim
would be futile}.)

IV. STATUTE OF LIMITATIONS QUESTIONS
CalPERS is fundamentally asserting VCGCB presentation either to dismiss the suit for

statute of limitations issues, or to penalize the use of a class action. Both are inappropriate.
A. There Is No Statute of Limitations When CalPERS Owes Money To a
Member
CalPERS acknowledges it bears a continuing and ongoing duty to Yost and the other
members of the proposed class, citing to Gov. Code § 20164(a). (Discovery Opp., 7:12-13.)

§ 29164. Obligation of System to Members

(a) The obligations of this system to its members continue throughout
their respective memberships, and the obligations of this system to and in
respect to retired members continue throughout the lives of the respective
retired members, and thereafter until all obligations to their respective
beneficiaries under optional settlements have been discharged." (Gov.
Code § 20164(a).)

That statute goes on to state that the period of limitations on actions for adjustment of
errors or omissions is three years, but "In cases where this system owes money to a member or
beneficiary, the period of limitations shall not apply." (Gov. Code § 20162(b)(2).)

Moreover, CalPERS' continuing obligation trumps the much shorter statute of limitations
in the Government Claims Act, and therefore trumps the VCGCB presentation requirement. In

City of Qakland v. Public Employees' Retirement System (2002) 95 Ca.l.App.4“‘ 29, the appellate
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