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I INTRODUCTION

Opposing this Government Claims Act (GCA) demurrer, Yost makes argument after
argument that either avoids or misunderstands the GCA’s claims presentation requirement. For
example: | | |

¢ He insists he need not exhaust administrative renie;dies, when the case law -

makes plain.exhaUStion bears no relationship whatever to GCA compliance; -

e He asserts a government claim would be futile since it would be rejected, when

the whole point of the GCA is to get a rejection before'coming to court;

¢ He argues somethi_ng he did after filing suit “substaﬂtial_ly complied” with the

esséntial GCA requirement that he present a claim before filing suit; and

e He contends a Public Employees’ Retirement Law (PERL) limitations

provision extends thé GCA claims deadline when our State High Coﬁrt has
held that deadline is not a limitations provision and cannot be extended B_y one.

The Court should ignore these distractions, focus on the GCA’s claims presentation

requirement, and grant this demurrer because Yost has not complied.

L ARGUMENT

A. Yost Must Comply With GCA’s Presentation Réguirement Despite Alleging

‘He Is Excused From Administrative Exhaustion, -

Yost explains at length why he was excused from exhausting administr‘afiv’e remedies’
before bringing this class action. (Opposition, S:lOuQ:I, see also FAC, M 81-33, 95-99.) But
exhaustion has no bearing on his indebendent obligation to present a government claim before
coming to court. What Yost attempts here—conflating GCA claims presentation with exhaustion,
then arguing class actions are exempt from exhaustioﬁ——has been tried before, with no success.
Bozaich v. State of California (1973) 32 Cal.App.3d 688 rejected it as a straw man érgument:

. . . [Plaintiffs] have built a man of straw only to destroy him_. [They] equate the

[GCA] claim filing requirements...with an administrative remedy and then assume

that the state's only complaint is that they did not pui'suc that remedy. [Plaintiffs]

conclude that the individual claim filing requirements have no application to a class

' 1
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action because a class action constitutes an exception to the doctrine of exhaustion of
administrative remedies.

The doctrine of exhaustion of administrative remedics evolved for the benefit of
the couﬁs, not for the benefit of litigants, the state or its political subdivisions. It
rests "on considerations of comity- é.nd convenience,” and its basic purpose is -to
secure a "preliminary administrative sifting proceés" (internal citation omitted) to
lighten the burden of overWorked courts in cases where administrative remedies are
available and arc as. likely as the judicial rerhedy to provide the wanted relief.
(internai cifation omitted) The claim filing requirements of the Government Code
are directly related to the doctrine of governmental immunity and exist for the .
benefit of the state, not the judicial system; they were addpted by the Legislature in
the exercise of its legislative prerogative to impose conditions as a prerequisite to the

commencement of any action against the public entity. (internal citation omitted)

The doctrine of exhaustion of administrative remediés has no relationship

whatever to [the GCA], and it follows that any except.ion to that doctrine is not

controlling here,

32 Cal. App.3d at 697-698 (emphasis added).
More recently, Lozada v. City and County of San Francisco (2006} 145 Cal'.App.4th 1139
came out the same way: eliminating the exhaustion requirement “does not eliminate the statutory
claim filing requirement under the Government Claims Act.” Id. at 1155-36. Between Bozaich
and Lozada came Wﬁiré v. State of California (1987) 195 Cal.App.3d 452, 477 (though
exhaustion ﬁot required before bringing certain class claims, demurrer properly sustained without
leave where plaintiff failed to present government claim before filing class action).
CalPERS cites Bozaich and Lozada in its opening memorandum sﬁpporting this demurrer
(Demurrer, 1:17-24), but Yost makes no attempt to address or distinguish them in his Opposition.
Instead, he points to Ramos v. County of Madera (1971) 4 Cal.73d 685 and argues exhaustion is

not required where no administrative remedy is available. (See Opposition, 5:14-18.) As Bozaich

2
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observed, Ramos is simply “not on point”.I 32 Cal.App.3d at 698. Ramos says nothing about™ .

excusing GCA compliance; plaintiffs in that case presented claims to the County and its welfare

‘department before suing in court. 4 Cal.3d at 690-691.

The Court should refuse Yost’s invitation to look to exhaustion cases, find he has failed to
comply with the GCA, and sustain this demuirer.

B.  No Futility Exception,

In an offshoot to his exhaustion afgument, Yost points to the futility exception to
exhaustion. (Oi)position, 9:2-10.) Yost cites no statute creating or case recognizing a futility -
exception to GCA claims presentation. Not sufprising. An exception based on the nofion-a_ claim
is sure to result in rejéctio_n would make no sense—having a government claim either rejected or -
deemed rejected is a condition precedent to, and establishes a deadline for, filing a court action.
See.Shirk v. Vista Unified Sch. Dist. (2007) 42 Cal.4th 201, 209, see also Martell v. Antelope
Valley Hosp. Med. Cr. (1998) 67 Cal. App.4th 978, 981, fh. 2 (rejecting futility argument). The

Court should find futility is no excuse for néncompliance, and sustain this demurrer.®

I'Nor is Rose v, City of Hayward (1981) 126 Cal.App.3d 926 or Tarkington v. California UAIB
(2009) 172 Cal App.4th 1494, Both are administrative exhaustion, not GCA, cases.

2 Yost’s futility argument is also aimed at refuting CalPERS’ opposition to the pending discovery
motion, pointing out Yost can still seek an administrative hearing if the Court grants the demurrer.
(Yost Opposition, 1:16-20, 7:26-9:10.) Again, Yost misses the mark, arguing exhaustion is not
required. (/d) The point—relevant to the discovery motion—is that the opportunity to pursue
administrative relief remains open to him if this action is dismissed. That is not a futile
alternative. The PERL provides for a full administrative adjudication, with an independent
hearing officer, a board decision, and the right to seek petition for mandamus in court—which can
be done on behalf of a class. (Discovery Opposition, 12:4-13:2.) Yost is just plain wrong that -
CalPERS hears only individual administrative claims. See Request for Judicial Notice (RIN),

'000003-000014 (In the Matter of Abbond, et al. and City of Huntington Beach, Precedential

Board Decision 99-02 (claims by 4 unions and over 120 union and non-union employees)); see
also RIN 000001-000002 (CalPERS Board of Administration Resolution of Precedential Board
Decisions (March 19, 1997) (precedential decisions for “significant legal or policy
determination|s] of general application™)).
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C. No Substantial Compliance.

“Yost maintains he substantially complied with the claims presentation requirement by
delivering a Septexﬁber_ 2,2010 cover.]etter to CalPERS enclosing the already-filed Complaint.
(Opposition, 14:3-23.} As CélPERS explains in its opening papérs (Demurrer, 7:13-9:1 i), this
does not sﬁbstantiélly comply with the GCA, nor does it count as a "claim as presented". See
Gov. Code § 915(6)(2)(substaﬁtial compliance for claims against state entities requires acfual
receipt by the VCGCB); see also Del Real v. City of Riverside (2002) 95 Cal.App.4th 761, 768-
770 (neither a “claim as presented” nor substantial compliance unlésé § 915 is satisfied).

“Substantial compliance cannot be predicated upon no compliaﬁce.” City of San Jose v.
Superior,Court (Lands Unlimited) (1974) 12 Cal.3d 447, 456 (internal quotes and citations |
omitted). There can be no substantial comphance absent “some compliance with [a]ll of the
statutory requlrements * Id at 456-457. The problem for Yost, is that the GCA statute—set out
in Government Code § 945.4—requires “presentation of a claim as a precondition to the ﬁlmg of
suit.” See TrafficSchoolOnline, Inc. v. Clarke (2003) 112 Cal.App.4th 736, 741. The Céurt
should follow San Jose, find filing suit and then delivering the complamt is no compliance at all,
and grant this demurrer without leave to amend.?

D. Yost Is Tlmc—Barred Under The GCA.

1. ~ PERL’s limitations provision does not extend the GCA deadline,

Plaintiffs who wish to file civil actions against public entities must do so within the GCA

* Yost points to State v. Superior Court (Bodde) (2004) 32 Cal.4th 1234, 1243 to assert his
prematurely filed Complaint should not be dismissed: (Opposition, 14:16-19.) But each case
Bodde mentions involved some compliance—each plaintiff either submitted a timely claim or
successfully petitioned for leave to present a late claim. See Radar v. Rogers (1957) 49 Cal.2d
243, 246 (timely claim against estate); Cory v. City of Huntington Beach (1974) 43 Cal.App.3d
131, 133 (timely government claim); Petersen v. City of Vallejo (1968) 259 Cal.App.2d 757, 768
(same); Taylor v. City of Los Angeles (1960 180 Cal. App.2d 255, 258 (same); see also Bell v. Tri-
City Hosp. Dist. (1987) 196 Cal.App.3d 438, 441-442 (leave to file late claim); Bahten v. County
of Merced (1976) 59 Cal.App.3d 101, 103-104 (same); Savage v. State of California (1970) 4

Cal:App.3d 793, 794-795 (same). As Bodde explains, these “prematurity of action” cases do not.

apply to failure to file a claim altogether. /d. at 1244 (citing Hllerbrun v. Conrad (1963) 216
Cal.App.2d 521, 524).
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deadline. That another statute relieves or extends the limitations period for the underlying civil
cause of action is irrelevant—it does not cure a plaintiff’s having missed the GCA deadline or

otherwise revive the plaintiff’s ability to bring suit. See Shirk, 42 Cal.4th at 213 (GCA claims

presentation deadline is not a limitations statute; childhood molestation causes of action remain

barred by expiration of GCA deadline, despite limitations revival statute); Roberts v. County of
Los Angeles (2009) 175 Cal.App.4th 474, 486-487 (GCA sets “the inviolable, true deadline for
filing a lawsuit against public entities” (citing Shirk)).! ‘

The Court should follow Skirk, find Yost’s assertions about Government Code §
20164(b)’s and the GCA being conflicting limitations statutes are besides the point’, and hold this

action is barred by Yost’s failure to meet the GCA deadline.

2. Yost does not seek to adjust continuing installments, he urges a

separate right to additional payments.

Though Yost tries to couch the relief he secks in terms of recalculating underpaid pension
installments (Opposition, 11:2-22), he cannot overcome the essential nature of his causes of
action. As detailed in the FAC, he demands an additional annuity based on contributions made to
/11
11
/11

* Yost argues Martell, 67 Cal.App.4th 978, means the GCA should not apply when a limitations
statute applies only to a government entity and no similar private entity. It does not. Decided
before Shirk explained the GCA deadline was not a limitations statutes, Martell nevertheless
recognized the GCA set the governing deadline and held that “[s]uits against a public entity are
governed by a specific statute of limitations provided in the [GCA], rather than the statute of
limitations which applies to private defendants.” Id. at 981.

® Yost misinterprets § 20164(b), as well as City of Oakland v. PERS (2002) 95 Cal.App.4th 29,
(Opposition, 9:14-10:8.) Section 20164(b) applies to civil actions, id. at 48-49, and does not
excuse compliance with the GCA deadline. Section 20164(b) presupposes CalPERS will make an
administrative determination that money is owed by or to a member before a civil action is filed.
Id. at 49 (contemplating but declining to consider a future civil action for benefits stemming from
a CalPERS’ reclassification decision).

5
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purchase service credit—admitting this would be an “additional benefit”.* (FAC 2.4, 3-5.) He
insists he has a separate right to fhat additional benefit, independent of his rights under the
PERL’s disability retirement provisions and asserts that right dates back to the'time of his
disability retirement.” (FAC 9 14-17, 26, 27.) -

The Court should find this case falls squarely within‘the rule that claims éeeking to
establish a right td periodic payments acerue early, when that alleged ri gl"ntA arises (sée Demurrer,
,10:17-1.1 :15.), hold Yost’s causes of action accrued when he took di‘saﬁility retirement in 2007,
and grant this demurrer for failure to file a GCA claim within sig months or a year of that time.

3. Yost has no delayed discovery to avoid the GCA deadline,

Yost concedes the delayed discovery docirine only “delays accrual of a cause of action

until the plaintiff discovers or reasonably has cause to discover the facts constituting it.”

1 (Opposition, 10:11-13). Hence, éven if the delayed discovery rule for limitations applied to the

GCA claim deadline, Yost knew the facts underlying his claims in 2007, when he began receiving
his IDR allowance, continued paying for his service credit purchase an did not receive the
additional annuity he claifns was-due him based on the r-none.y he ﬁaid for that purc.hase.'
{(Demurrer, 11:22-28 (citing FAC Ex. 5).) Yost’s cqntention he did not know ARSC and PVSC
purchases are characterized as “normal contributions” ot his assertion that not paying him such an
annuity amounted to a “seizure” (see _Opp_osiﬁqn, 10:13-11:1) are legal matters, ignorance of o
which does not excuse his delay. See Gov. Co_dé § 21053 (contributions for ARSC and PVSC are’
“normal contributions™); Leahey v. Dép 't of Water and Power of City of Los Angele& (1946) 76

6 Even when arguing this is a continuing installments case, Yost cannot help but concede he is
suing to obtain an “additional benefit” based on recharacterizing his separate service credit
purchase contributions under the PERL. {Opposition, 11:25-28 (referencing 3:23-28).)

7 Yost is wrong that he has an “established [ ] right both to an IDR pension and a service
pehsion.” (Opposition, 11:9-10). Yost was old enough for a service retirement when he qualified
for IDR, but is not entitled to allowances for both. His IDR allowance is “service retirement
payable,” meaning he receives an amount equal to his service retirement allowance, but tax free -
up to the amount of his IDR allowance. (See Demurrer, 3:4-14).
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Cal.App.2d 281, 287 (ignoranée of statutory application does not toll limitations). The Court
should find no delayed discovery.

4. Yost’s notice of forfeiture or seizure argument fails.

Yost argues the limitation period has not begun to run because CalPERS has not given
notice of “forfeiture of his ARSC” or “initiated a seizure hearing.” (Opposition, 12:1-8). Again,
the GCA sets an inviolable deadline, not.a limitation period. Also, Yost cites no authority for this
argument. It appears to be a reference to his seizure-of-personal-property theory that he need not
comply with the GCA. (See Demurrer 6:1-7:2.) The Court should reject it for the same reasons.

5. There is no fiduciary exception to. GCA limitations.

Yost points to a supposed “general rule” that limitations does not run where a fiduciary
relationship is involved. (Opposition, 11:3-4) This rule does not apply to presenting GCA claims
against a public pension plan. See Canova v. Tr. of Imperial Irrigation Dist. Emplayee Pension
Plan (2007) 150 Cal.App.4th 1487, 1496-1497 (GCA deadline bars late claims against district
pension plan); see also Gov, Code § 911.2 (no such rule in GCA deadline statute). All cases cited
by Yost concern limitations and arise in the private wills and trust context. See Morris v. Berman
(1958) 159 Cal.App.2d 770, 794-95 (fiduciary limitations rule applicable to trusts); In re Estate of

Clary (1928) 203 Cal. 335, 341 (limitations does not run in favor of trustee of express trust during

|11ife of the trust); Berniker v. Berniker (1947) 30 Cal.2d 439, 448 (limitations does not run a_gainst

trustee absent trustee's repudiation). The Court should rule they have no bearing here.

E. CalPERS Is Not Estopped From Asserting GCA Compliance.

Yost calls the GCA claims pfesentation requirement “ari entirely new system fbr
adjudicating claims against the pension system than [CalPERS] has historically uséd”, and argues
CalPERS is estopped from arguing for compliance. (Opposition, 12:1-16.) He is wrong on all
counts. First, claims presentation before suing the state can hardly be called a "new" requirement,
It was set out in various statutes long before it was recodified in Government Code §§ 900, ef seq.
in 1963, Our State Supreme Court held more than a quarter;ccntury ago that a plaintiff hoping to
represent a class must comply with the GCA. See San Jose, 12 Cal.3d at 457.

Second, the GCA does not require adjudication. It affords the government an opportunity,
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before being sued, to: (1) settle just claims; (2) investigate early to defend itself agains't unjust
claims and correct conditions or practices giving tise to claims; and (3) engage in fiscal planning -
for potential liabilities and avoid similar future liabilities. Lozada, 145 Cal App.4th at 1151.
Third, equitably estopping a public entity from raising the GCA requires a Showing that:
(1) the public entity was apprised of the facts§ (2) it intended its conduct to be acted upon, or mus;t
have conducted-itself in a fashion the plaintiff had a right to believe it was so intended; (3)
p]aintiff was ignorant of the true state of facts; and (4) he relied uﬁon the conduct to his detriment.
Johnsonv. San Diego Unified Sch. Dist. (1990) 217 Cal.App.3d 692, 700-701. Estoppel results
where the entity pre_venfs or deters a timely claim by some affirmative act, commonly by |
mis]eading statements-about the need for or advisability of a claim. See Chrfstopher P. v. Mojave
Uhnified Sc/;:. Dist. (1993) 19 Cal.App.4th 165, 170. Here, Yost has made no factual showingrto ,

suppoft his estoppel claim. Ife describes no misleadi_ng statement or other affirmative conduct by -

|| CalPERS preventing or deterring him from filing a timely government claim.® ® See V.C. v. Los

Angeles Urziﬁed Sch. Dist. (2006) 139 Cal.App.4th 499, 516-518 (demurrer sustained without

leave for failure to plead facts to establish estoppel as bar to GCA requirement).

8 Yost points only to his attorney's experience in other lawsuits—two cases where CalPERS
insisted individual plaintiffs exhaust administrative remedies. Even if his attorney’s experience.
were relevant—it is not (see next footnote)—there is no conflict between urging exhaustion in '
individual cases and asserting the GCA here. Yost does not allege CalPERS said or did anything
in those other cases about the GCA. As the case law makes plain, exhaustion and claims
presentation are different doctrines and serve different purposes. (See pp. 2-3, above.) CalPERS
has "sole and exclusive fiduciary responsibility over the assets of the public pension [] system"
and authority to hold hearings {o determine or modify benefits for service and disability. Cal.
Const., Art. 16, §17(a); Gov. Code §§ 20123, 20134. Yost concedes CalPERS' jurisdiction over
such claims (Opposition, 2:1-6), but came directly to court, insisting he need not exhaust because
this is a class action. CalPERS has every right to insist he follow proper procedures for doing so.

? Yost’s attorney’s experiences are irrelevant. There is no suggestion the two had even met by
2008, when Yost might still have timely complied with the GCA. Even if Yost had relied on his
attorney’s unfounded beliefs about CalPERS to not present a timely claim, it would not estop
CalPERS. See Johnson, 217 Cal.App.3d at 701 (defendant not estopped by another’s conduct).
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